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THE SIMPLIFICATION OF THE MACHINERY OF JUSTICE 
WITH A VIEW TO ITS GREATER EFFICIENCY 

Report to the Phi Delta Phi Cmjb of New York City bt its Committee 

op Nine l 

Henry W. Jessup, J.D., Chairman. 

In the thirty-fourth of the fifty resolutions written by David 
Hoffman of the Baltimore Bar, he observed: 

Law is a deep science. Its boundaries like space seem to recede as we advance 
and though there be as much of certainty in it as in any other science, it is fit we 
should be modest in our opinions and ever willing to be further instructed. Its 
acquisition is more than the labor of a life, and after all can be with none the 
subject of an unshaken confidence. 2 

Burke said in reference to the administration of justice that it 
was the "highest concern of man on earth." 

The American Bar Association in the preamble to its Canons 
of Ethics has declared: 

In America where the stability of courts and of all departments of government 
rests upon the approval of the people, it is peculiarly essential that the system 
for establishing and dispensing justice be developed to a high point of efficiency 
and so maintained that the public should have absolute confidence in the 

integrity and impartiality of its administration The future of a 

republic to a great extent depends upon our maintenance of justice pure and 
unsullied 

1 This committee was appointed at a meeting of the club held on October 23, 
1916, for the purpose of considering what changes in the Constitution, statutes 
and rules operative in the state of New York are essential to the simplification of 
practice and greater efficiency in the administration of justice. It followed the 
activities of a former committee known as the Committee of Seven whose report 
was the first of those issued by any group of lawyers at the time of the debates on 
judicial reform preceding the New York Constitutional Convention of 1915, and 
was submitted to and considered by the Judiciary Committee of that Convention. 
The members of this committee are as follows: Henry W. Jessup, Chairman, 
Dean Emery, President, ex officio, Harry N. French, Edwin S. Lewis, R. A. Mans- 
field Hobbs, Willard A. Mitchell, Lawrence S. Coit, Hugh R. Partridge, George 
W.- Alger, Leigh K. Lydecker; and Hon. Norman J. Marsh, advising with the 
committee. Any person desiring to communicate in regard to the subject 
matter of the report or in regard to ordering reprints thereof may communicate 
with the chairman at 55 Liberty Street, New York City. Reprints can also be 
secured by applying to the American Academy of Political and Social - Science, 
Woodland, Ave. and 36th St., Philadelphia. 

* David Hoffman, Course of Legal Study, 2d ed. 1836, Vol. II, p. 751 et seq. 
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2 The Annals of the American Academy 

Part One — -A Judiciary Article for the State Constitution 
I The Need fob Idealism 

The initiation, or promotion, or effectuation of any reform in 
methods of administering justice is ever the task of those who are 
able to visualize that which is not yet realized — that is, of men with 
ideals. And the " practical men " are often impatient of the idealist. 
And yet, as M. Woolsey Stryker has said, "Idealism is the most 
practical thing in the world, because tomorrow is at the doors, and 
we must meet it!" In the words of Charles A. Towne, "There 

never was any progress without ideals Ideals 

. . . . are the basis of all ethics .... the foundation 
of all justice. Ideals of right are the fundamental condition of 
human liberty." 

An ancient seer and- reformer, the prophet Joel, recognized the 
dynamic power of ideals, as a means to an end when he said: 

"Your old men shall dream dreams; 
Your young men shall see visions. " 

II Some Fundamentals 

Your committee recognized at the outset the magnitude and 
importance of the task entrusted to it, but entered upon it with the 
more enthusiasm and sympathetic interest because we realized that 
similar questions were receiving the earnest and patient study of 
other associations of lawyers throughout the United States, notably 
in Illinois, California, Mississippi and Massachusetts. Also the 
American Judicature Society, organized in July, 1913, had been 
engaged upon the subject since the time shortly subsequent to the 
launching of this question of greater legal efficiency in the discussion 
before the Phi Delta Phi Club of New York, February 17, 1913. 
This had resulted in a paper on that topic printed in Bench and Bar, 3 
in March of that year. 

In order to comprehend more exactly the subjects of this re- 
port, which is presented for discussion and criticism by the American 
bar and by such of the general public as are interested, it is proper 
to premise certain fundamental propositions to which, by its action 
heretofore taken, the Phi Delta Phi Club has committed itself. 
It seems almost too good to be true that the recall-of-judges heresy 

3 Published in New York City. 
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has almost passed into the category of forgotten movements. At a 
luncheon given at the Lawyers' Club of New York to the Chief 
Justice of Korea early in 1913, the late William B. Hornblower in 
an address of welcome expressed the hope that the recall-of -judges 
heresy had not yet invaded the jurisdiction of that Oriental jurist. 
The Chief Justice, through an interpreter, responded that he had 
observed that the main objectives of Confucius and of the Founder 
of the Christian religion were similar, in that both contemplated an 
ideal state of society in which there should be peace, that is, an 
absence of disputes between man and man. "And therefore," he 
wittily concluded, "If you are as consistent in your religion as we 
are in ours, you are working for and towards a state or condition of 
society known as peace, in which disputes shall be at an end, and 
then there will be an automatic recall of judges and lawyers alike." 
We are concerned with the fundamental fact that "the system for 
establishing and dispensing justice" is, in the United States of 
America, by no means uniform. It is articulated into complexly 
differentiated tribunals and the laws that govern the relations of 
the citizens of the United States to one another are such that status 
and the enforcement of rights may differ through the mere fact of 
residence on one side or the other of an imaginary line that marks 
a state boundary. And in the particular state to which our atten- 
tion is called, and with whose Constitution and codes and rules of 
court we have been for a long time occupied, there has been a con- 
dition which can hardly be styled as efficient or expeditious, al- 
though by the self-sacrificing efforts of the judiciary of the state and 
the determination to end what is called "the law's delays," great 
reforms have already been accomplished when the situation in 1917 
is contrasted with the situation, say in 1907. Nevertheless, there 
still exist anomalies, duplications of effort, unnecessary cogs in the 
judicial machine creating friction, arresting the prompt and expedi- 
tious functioning of the machine, and justifying in the opinion of 
fair-minded lawyers some of the criticism which the general public 
is so quick to hurl at lawyers and judges and the so-called "system 
of justice." 

Certain cardinal formulae of efficiency have been promulgated 
by this organization in the report of its Committee of Seven, to 
which formulae reference will be made below. The dominant 
idea was the application to the system of courts of justice of the 
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"efficiency" principles that have been developed for the guidance 
of other American business. 

Ill The Need for Efficiency 

Treating the system of administering justice as if it were a 
great machine, it is obvious that if the courts are to be regulated 
by the same theories of efficiency as any other administrative 
business or organization, what we desire must be the frictionless 
movement of a well-lubricated machine in which all the parts 
cooperate to produce the desired result. "Peace" in its last analy- 
sis is frictionless activity, not inaction or idleness, and frictionless 
activity is an ideal condition of human life; and either term, strange 
and anomalous as it may seem, is the ultimate desired condition of 
the administration of justice, in spite of the fact that the adminis- 
tration of justice relates itself to the settlement of contentious 
disputes. 

The literature of efficiency in recent years asserts the claim 
that "efficiency," which in respect to any particular machine or 
form of activity is the product of the greatest desired result with 
the least friction and delay, is like a science capable of being applied 
to any given form of human activity and is based on certain funda- 
mental or cardinal principles. In the paper on "Legal Efficiency" 
above referred to the following summary statement was made: 

A number of pamphlets, books, treatises, reports of conferences, have ap- 
peared in recent years on the subject of scientific management, or efficiency. And 
it is claimed with great cogency that efficiency is really a science capable of being 
applied to any given form of human activity and based on certain fundamental 
or cardinal principles. Mr. Frederick Winslow Taylor emphasizes four, to wit: 
scientific method; scientific selection of machines; scientific specialization and 
its development by instruction; scientific cooperation and redistribution of 
responsibilities. Mr. Harrington Emerson names twelve, to wit: clearly defined 
ideals; common sense; competent counsel; discipline; fair deal; reliable, imme- 
diate, adequate records; dispatch; standards and schedules; standardized con- 
ditions; standardized operations; written standard practice instructions; effi- 
ciency reward. 

With these principles in mind, if we assume that legal efficiency for the 
purposes of this discussion is ideally possible this side of the Millennial Recall, 
it can only mean that there shall be the frictionless functioning of all the parts of 
the great machine of justice wherein the legislature, the courts and the bar shall 
cooperate in speedy and righteous administration of the law. Such efficiency is a 
moral duty. 
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Is There Criticism? 

So long as legislatures grind out laws which are set aside as unconstitutional, 
or which speedily become dead letters; so long as there spreads through the 
country a spirit of dissatisfaction with the administration of justice, which has 
become embodied in this agitation for the recall of judges; so long as the com- 
munity indulges freely in criticism of the methods and practices of attorneys as 
dishonest, tricky or dilatory; just so long may we assume that we have not 
reached the ideally possible stage of legal efficiency, and are warranted in exam- 
ining the conditions, attempting to formulate some principles the application of 
which practically might result in an approximation of our ideal. If we superim- 
pose Mr. Taylor's four fundamentals on the twelve principles formulated by Mr. 
Emerson, and take, as it were, a composite photograph of bcjth, we might find 
three principles standing out in this composite relief: 

(a) Definite ideals standardized into a system in the light of experience and 
common sense. 

(b) Scientific selection of materials and workmen. 

(c) The system moving with dispatch and without friction because of coopera- 

tion and redistribution of the strain. 

IV Some Obstacles to be Met 

It has become a commonplace that litigation connotes delay. 
The law's delay is popularly supposed to be a sine qua non of litiga- 
tion, and lawyer and judge are, at the bar of public opinion, alike 
held guilty as the causa causans of the condition. So firm and wide- 
spread is this conviction that many popular alternatives for the 
settlement of disputes by courts of justice have been put forward, 
and some are fully established in operation. 

The bar and the legislature, by committees and commissions, 
have grappled with the problems inherent in the situation, but they 
have moved slowly — with little unanimity. They have yielded to 
considerations of political expediency — they have persisted in 
treating judges as the incumbents of an office carrying emolument, 
and they resort to medicine to cure or tone up, rather than to 
surgery to remedy the juridical body. 

Your committee has felt, therefore, the need of appealing to the 
general public. It has dreamed — it sees a vision — it has sought to 
visualize a new efficiency in the administration of justice, and it 
offers its ideals for examination, not ignorant of the usual fate of 
all idealists, but convinced that "tomorrow is at the door," and 
that the ultimate desired reform must come from the people, 
guided by the learning and experience, even though restrained by 
the prejudice and conservatism of the American bar. 
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V Responsibility" op Members of the Bab 

Coincidently with this agitation with regard to the law's delays, 
the clamor for the recall of judges, the contention that courts were 
exceeding their intended powers when they assumed to set aside as 
unconstitutional the will of the people expressed in the statutes of 
its legislatures, the bar of the United States and those of most of 
the individual states have been successfully active in formulating, 
promulgating and adopting codes of professional conduct or so-called 
"canons of ethics," which, little by little, e.g., by amendment of 
the existing rules for the admission of attorneys, have been made in 
principle and spirit, binding upon those applying to be admitted to 
the bar. In the 1917 report of the writer, as chairman of the 
Committee on Professional Ethics to the American Bar Association, 
is noted the outstanding fact that the legislature of the state of 
Washington, by chapter 115, L. 1917, §20, enacted that the canons 
of that Association "shall be deemed the standard of ethics for 
the guidance of the members of the bar" of that state. The bench 
and the bar alike, through committees on professional ethics, 
committees on discipline or grievances, or committees on the 
unlawful practice of the law, in various jurisdictions have been 
seeking to write into the decisions of the various states the general 
principle that these canons supply a norm of conduct to which 
decent members of the bar must conform. 

This movement has gained such headway and is in such general 
operation that, as Mr. Elihu Root remarked to the framer of this 
report, "Sufficient rules of conduct have now been formulated and 
adopted, and we have reached the period for the application of 
those rules in professional conduct generally." 

Consequently, this committee is of the fundamental opinion, 
and bases its entire report and such recommendations as it may set 
forth herein, on the principle, that it is the duty of an educated and 
conscientious bar to give to the matter of the development of the 
system of administering justice thoughtful, painstaking and self- 
denying study and attention, in full realization of the fact that such 
development must be sympathetic, and must be based upon an 
intelligent apprehension of what our heritage from the past is and 
what it means. As an alternative, we must be satisfied to have our 
system of jurisprudence seized upon and dissected in the laboratory 
of the doctrinaire, or the "social reformer," often unsympathetic 
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with the value and influence of precedent, who is willing to sacrifice 
a system to speed, and the general effectiveness and sureness of a 
rule of law to the Solomon-like end of doing the right thing between 
two particular individuals. 

Even the President of the United States in addressing the 
American Bar Association in Washington, in 1914, summed up the 
popular belief that justice administered in a court is not identical 
with that which "the innate sense of justice in every human breast 
conceives to be applicable to a particular dispute." 

This paradox has been recognized from the beginning of the 
development of our law. Doctor John Norton Pomeroy in examin- 
ing the origin of equity jurisprudence and showing the arbitrariness 
and formalism of the original five actions that constituted enforce- 
ment of civil rights in the earliest period of Roman law, quotes 
from the Institutes: 

"All these actions of the law fell gradually into great discredit, 
because the over-subtlety of the ancient jurists made the slightest 
error fatal." 

Going on later to emphasize the importance of a correct notion 
of equity, which he says is not a theoretical but a very practical 
inquiry, he observes : 

"If a certain theory of its nature which now prevails to some 
extent should become universal, it would destroy all sense of cer- 
tainty and security which the citizen has, and should have, in 
respect to the existence and maintenance of his juridical rights." 

These observations, we may note, were made in 1881. And 
this conception to which he refers was known, he says, to the Roman 
jurists, and was described by the phrase arbitrium boni viri, which he 
translates, "the decision upon the facts and circumstances of a 
case which would be made by a man of intelligence and high moral 
principle." He closes by observing: 

"It needs no argument to show that if this notion should 
become universally accepted as the true definition of equity, every 
decision would be a virtual arbitration, and all certainty in legal 
rules and security of legal rights would be lost." 

Popular opinion, however, remains unconvinced. It wants 
each individual dispute settled right — and if precedents or rules of 
evidence intervene, it clamors that they be disregarded or overruled. 

This is not a fanciful danger. While we do not for a moment 
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contend that the social development of the last fifteen or twenty 
years in the way of tribunals ad rem where rules of law are thrown 
to the winds and where disputes are expeditiously adjusted, is a 
dangerous development, we do contend, for the purposes of this 
report, that it is a symptomatic development, that it indicates a 
trend in public opinion that must be reckoned with in the matter 
of any permanent and profitable reform in procedure and in the 
organization of our courts; and it will be seen as this report pro- 
gresses that we have reckoned with this trend and yet have con- 
templated that some of the suggestions which are put forward are 
those which may at the outset commend themselves more imme- 
diately to the judgment of the people at large than to that of our 
brethren of the bar. It was because of our consciousness of these 
divergences of conviction that we quoted from the Hoffman resolu- 
tion, and we reprofess our diffidence in promulgating the evolution- 
ary (but, we earnestly urge, not revolutionary) suggestions for 
the elimination of cogs and for speeding up the juridical machine. 

VI Recommendations of the American Judicature Society 

The labors of the Constitutional Convention in New York in 
1915 came to naught. They were repudiated at the fall elections. 
The judiciary article fell with the rest, not being separately sub- 
mitted. But that article fell within the category above noted of 
"medical" rather than "surgical" remedy. It failed of realizing 
the philosophical or ideal standard. 

It still reckoned with politics and offices, and persons likely to 
be affected. Little groups here and there were in favor of separate 
provisions in it, but as a whole it was a mixture and not homoge- 
neously consistent and it commanded no general or enthusiastic 
support. Great as might have been its value as a step of progress, 
still it would seem, in the retrospect, as if it would have been merely 
a side step, a "bypath meadow," a temporarily easier road, but 
one ultimately to be abandoned, while the great step forward must 
ultimately be made at the very point of divagation by more drastic, 
logical and fundamental reorganization. It failed to take into 
account the full meaning and value of two great movements, to 
one of which brief allusion has been already made. 

There had been growing into an increasing influence a group 
known as The American Judicature Society, interested in having a 



Simplification of Machinery of Justice 9 

common sense, simple, directly functioning and efficient system 
of court organization. And alongside this were the activities of 
the Committee on Uniform State Laws of the American Bar Asso- 
ciation, one of the most potent influences for breaking down the 
complications introduced into the relations of American citizens 
by the peculiar survival of the theory of the foreignness of each 
particular state to all of the other states, so that citizens of one 
state doing business with citizens of another state might in the 
event of ensuing litigation be confronted with the necessity of 
conforming to different laws administered under an entirely differ- 
ent procedure. 

As to the uniform state laws, the principle of such uniformity, 
that is as to its desirability in regard to matters in respect of which 
there never was any substantial defensible reason for diversity, has 
been recognized and approved by every state of the Union. 

In the report of the Committee on Uniform State Laws made 
to the American Bar Association in 1916, it was said that "the 
adoption by the various states of uniform state laws which the 
conference of commissioners has proposed from time to time, has 
been continuous and increasingly enthusiastic." The committee 
reports that the Negotiable Instruments Act has been adopted in 
forty-seven states, the Uniform Warehouse Receipts Act in thirty 
states, and the Uniform Sales Act in fourteen states. In addition 
that committee prepared and submitted for adoption uniform acts 
on divorce, stock transfer, family desertion, probate of foreign 
wills, marriage evasion, partnership, workmen's compensation and 
cold storage, and offered with its. report of 1916 a uniform land 
registration act. 4 

The American Judicature Society at the same time had been 
seeking to frame a model act for the organization of courts, a model 
practice act and model court rules for the governing of practice, 
with the laudable idea of making uniform the administration of 
justice throughout the Union. 

The state of New York had, for several reasons, been by way 
of dominating the practice of other states, perhaps because of the 
fact that its practice acts were more highly articulated at the 
time when so many states were considering whether or not to 
adopt codes. Material was thus afforded for the draftsmen of 

4 See Minutes, American Bar Association, 1916, p. 428 et teq. 
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other states to use in formulating their own codes, merely making 
differentiations to cover their own peculiar necessities, or assumed 
requirements. And so, at the time this committee was appointed, 
and after the failure of the Constitution to be adopted by the 
people at the election of 1915, the administration of justice in the 
state of New York was still dominated, controlled and regulated 
in about as elaborate a manner as it is possible to conceive. It 
had a Judiciary Article in its Constitution by no means compre- 
hensive because it could not be deemed in and of itself to be all that 
related to the administration of justice set forth in*the Constitution, 
but, on the other hand, not sufficiently generic, it contained de- 
tails that ought never to be in a Constitution and restrictions and 
regulations that, in view of the natural rate of development and 
evolution in such a community as that of the Empire State, rendered 
the constitutional regulations inelastic and too rigid in points of 
detail that ought not to have been included, and subject, in respect 
to any amendment or change therein, to so much delay and so 
much machinery and so much missionary expenditure of time 
and effort to secure any particular change, that it had become 
a document not adapted to the judicial conditions in popular 
opinion and in the life of the community. 

In the next place, it had a Code of Civil Procedure of no less 
than 3,384 sections. Many of these were not procedural but 
substantive; many were hybrid in these two respects, and many 
more were the subject of numerous amendments by the legislature 
from time to time. Some of these amendments were the result of 
painstaking and conscientious effort to improve some particular 
chapter or title of this code and make it more adaptable to present 
needs; others were of purely local or private nature, put through 
the legislature for the purpose of affecting some particular con- 
troversy in advance of the day of trial. Some were for the 
obvious purpose of merely meeting and obviating the effect of some 
judicial decision based upon the infelicity of particular phraseology. 
In addition to this, there were rules of practice. There were general 
rules; then rules made by the Court of Appeals; others by the 
appellate division of each judicial department; others for the 
governing of trial terms; others for the governing of special terms, 
that is, the parts for the trial of causes by a court without a jury, 
or for the disposition of litigated and unlitigated motions; others 
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were made by the City Court and others by the Surrogates' Courts. 
Special rules existed for the county courts and special rules for the 
municipal courts; with the result that it was not infrequently the 
case that a member of the bar of New York, admitted to practice 
in all its courts, would upon being confronted with a case in a court 
of special or limited jurisdiction, be under the necessity of retaining 
as counsel, to guide him, one whose practice was more or less ex- 
clusively within that court. 

The substantive law of the state, starting with the interesting 
fact that it was the common law except as modified by statute, had 
developed into a series of volumes of what were called "Consoli- 
dated Laws," nearly a dozen in number, and of over 10,000 pages, 
including amendments and supplements, and two volumes of un- 
consolidated laws, being a statutory list or record of special, private 
or local statutes of the state from 1778 to 1911 of about 3,200 pages; 
mere tabulations of these laws by chapter and year, with a brief 
statement of the subject and disposition thereof. That this was 
an intolerable condition everyone had come to realize and a Board 
of Statutory Consolidation had been created by chapter 713 of the 
laws of 1913, charged with the duty of simplifying the civil prac- 
tice in the courts of the state. This board, making a report to the 
legislature in 1915, summarized the situation as follows: 

When the state constitution was adopted, the people of the state accepted 
as a part of the law of the new commonwealth the common law procedure of 
England as the same had been modified by the legislature of the colony of New 
York, subject to such alterations and additions as the legislature of the new 
state might from time to time enact with reference thereto. 5 

The dissatisfaction with the condition of the procedure in the courts as well 
as with the general substantive law was voiced in the provision of the consti- 
tution of 1846 which directed the legislature to appoint commissioners to reduce 
into a written and systematic code so much of the whole body of the law of the 
state as seemed practicable and expedient to them. 6 

Pursuant to this provision of the constitution the Code of Procedure was 
adopted in 1848 which made substantial changes in the common law practice 
and regulated the bulk of the procedure by statutory rules. 

The Field code, by which name the Code of Procedure of 1848 was com- 
monly called, sought to regulate only the general features of the practice by stat- 
ute leaving the courts to control the details by means of rules. 

This- system together with other statutes bearing upon the subject continued 

» Constitution 1777, Art. 35. 
• Constitution 1846, Art. 1, § 17. 
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to govern the procedure in the courts until the adoption of the first part of the 
Code of Civil Procedure in 1877 which with the supplemental chapters added in 
1880 has regulated the practice in this state down to the present time. 

The Throop code, by which name the Code of Civil Procedure has been 
known, was based upon the idea of bringing together within the covers of a single 
book all matters relating to procedure' whether substantive or otherwise and 
regulating all of the details of practice by statutory enactments. 

The criticisms that were made against the Code of Civil Procedure at the 
time of its adoption have been fully justified by experience; and ever since its 
enactment, speeches, addresses and reports have been hurled against it. 

The agitation on the subject resulted in the passage of an act in 1895 pro- 
viding for the appointment of commissioners to report "in what respects the civil 
procedure in the courts of this state can be revised, condensed and simplified." 7 

The final report in pursuance of this statute was submitted to the legislature 
five years later but opposition arose to the plan followed by the commissioners 
and the report failed of adoption. 

In 1899 a report of the Committee on Law Reform of the State Bar Asso- 
ciation was made, in which the committee recommended "a simple practice act 
containing the more important provisions of the present code rearranged and 
revised, supplemented by rules of court." 

A joint committee of the legislature in 1900 recommended a general plan, 
one of the features of which was "to reduce the general practice provisions to a 
single brief legislative practice act." 

In 1903 a committee called the Committee of Fifteen made a report to the 
legislature pursuant to chapter 594 of the laws of 1902 in which it made various 
recommendations which would give as the report states: "A statute covering 
practice only, supplemented by such rules as may be deemed necessary to carry 
out fully its provisions." 

In 1903 the Committee on the Law's Delay made its report with reference to 
the condition of procedure in the first department and made certain recommenda- 
tions which however were not adopted. 8 

Board of Statutory Consolidation 

At this time the Board of Statutory Consolidation was created by chapter 
664 of the laws of 1904 by which it was authorized not only to consolidate the gen- 
eral statutes of the state but to revise the practice in the courts. 

The board found the task of simplifying the practice too great , a one in con- 
junction with the work of consolidating the statutes- and therefore directed its 
attention to the latter. 

In 1909 the board presented a consolidation of the general substantive stat- 
utes of the state which were adopted that year and later it prepared a statutory 
record of these statutes and also a statutory record of the special, private and 
local statutes. 

The simplification of the practice, however, had not been overlooked by the 

' L. 1895, ch. 1036. 

' L. 1902, cb. 485, amended by L. 1903, ch. 634. 
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board and in 1906 there was prepared a reclassification of the provisions of the 
Code of Civil Procedure under a logical analysis following the steps in the prog- 
ress of an action. 

In 1912 by chapter 393 the legislature directed the board to examine and 
report a plan for the classification, consolidation and simplification of the civil 
practice in the courts of this state and in the following year this report was pre- 
sented to the legislature. 

In 1913 the board was directed to prepare and present to the legislature "a 
practice act, rules of court and short forms" as recommended by the board in its 
report to the legislature of 1913.* 

In accordance with that statute we report to the legislature of 1915 statutes 
and rules designed to carry out the directions of the legislature and to simplify 
the practice in the courts of the state. 

VII General Principles of Reform 

This report on simplification had been submitted to and dis- 
cussed by the bar associations of the state of New York through 
able committees. It has been before the public at public hearings 
of the Joint Legislative Committee having this report under ad- 
visement for the legislature of the state. And it has been care- 
fully examined by this committee with the primary result that 
a conviction has been formed in their minds that in the nature of 
things there are two theories of reform. One may be called the 
patchwork theory, and has high authority in support of it. It 
consists of emendations, " here a little, there a little, line upon line, 
line upon line, precept upon precept, precept upon precept," with 
the result that the modification or change that is sought is distrib- 
uted over a period of time. The fact that drastic changes will result 
is concealed from a suspicious public, apprehensive that in some way 
their liberties or pockets will be unfavorably affected by any re- 
form advocated by lawyers alone. 

The other theory of reform is that urged by those who are 
conscious of the historic value of all developing institutions, but 
nevertheless have the courage, for it involves courage, to attack 
this particular problem of reform on the same theory on which the 
founders of this republic attacked the task of drafting a Consti- 
tution and of organizing the courts of the United States and, from 
time to time, of the several states of the Union. This method, 
postulates the ideal as its goal, the ideal in a constitutional Judiciary 
Article and the ideal in the distribution of powers of subsequent 

' L. 1913, ch. 713. 
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regulation between the courts and the legislature. Confronted 
with both ridicule and abuse those who pursue this method must 
focus their attention undividedly upon the logical consistency of 
any plan which they put forward. To any limited group, such as 
this committee frankly concedes itself to be, both in its access to 
the general mind of the community and by reason of its own pre- 
dispositions or prejudices, that which may seem logically consis- 
tent may nevertheless, when scrutinized by those of wider experi- 
ence and learning, reveal defects not obvious to the framers. It is 
for the particular purpose of having such defects revealed that 
this report is given publicity and presented as an attempt to frame 
and formulate a concise and generic scheme of legal and judicial 
efficiency, adaptable to the evolution of the community and its 
needs and yet sufficiently rigid to preserve from impairment those 
things which are vital and necessary to the durability of the judicial 
system. 

It will not surprise students of jurisprudence that certain 
questions emerge in this report which, so far as the state of New 
York is concerned, may be supposed to have been settled beyond 
the hope of change. Such, for example, is the reemergence of the 
question of an appointive judiciary, with the interesting but vital 
modification that the appointing power should be, not in a legis- 
lature, nor in a governor, but in a chief justice of the state, who 
himself should be elected by the people, so that the three depart- 
ments of the people's power, legislative, executive and judicial, 
should all have their roots in the popular will, should all be accountable 
to the people; but each should be so organized and in particular the 
judicial power, as to be independent of legislative and executive 
control, except in certain well-defined respects adequately indicated 
in the discussion below. 

Another feature which emerges in this report, and which it is 
hoped will lead to immediate intelligent discussion, is that of a 
general court of plenary jurisdiction, having all the powers and 
attributes of all the existing courts in the state of New York, but 
divisible, by its own act, into as many parts or divisions as the 
exigencies of judicial business may from time to time require, 
such as an appellate division of last resort, intermediate appellate 
divisions, probate divisions, divorce divisions, commercial law 
divisions, tort divisions, criminal parts or divisions, and those in 
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turn divided into parts dealing with felonies, others dealing with 
misdemeanors and minor offenses, but all presided over by a judi- 
ciary, any member of which has the full plenary power of the court 
to determine and dispose of causes coming within the jurisdiction 
of the part over which he is presiding, so that no longer can one enter 
a court of justice asserting a right or complaining of a wrong and find 
himself, perhaps after months or years of delay, ejected and in- 
formed that he should have applied to some other division of the 
judicial system of the state and have pursued his remedy in another 
forum. 

Opposition will surely develop to any suggested reform that is 
comprehensive and drastic, that involves a reforming of the old 
judicial machine, an elimination of long-familiar cogs that dis- 
tributed power and wasted it, so that there may be direct trans- 
mission of power and as little intervening machinery as possible. 
Such reforms always arouse opposition. The abolition of a code 
cannot but lead many lawyers to suppose that, if there is to be re- 
pealed all that they know, they will have at an advanced age to 
learn practice de novo, and that their earning capacity will be dimin- 
ished. In spite of the education and intelligence of the bar as a 
body, their objection to this particular reform is precisely similar in 
principle to that of the workmen in England to the introduction in 
mills and factories of labor-saving machinery, resulting in strikes and 
disorders, which only, however, in the end reacted upon those who 
were not able to see that certain things must come. 

Also, as to the elimination of courts as separate institutions, 
having specific and limited powers, differentiating them from other 
courts, and at the same time preventing them from doing adequate 
and ample justice in cases which have by reason of special features 
warranted their assuming jurisdiction, these special courts have 
advocates and devotees who deprecate as a personal matter any 
consolidation of them in a court of general plenary jurisdiction. 
Moreover, the judges of higher courts with which these lesser courts 
would necessarily be homologated under such a reform cannot re- 
sist a feeling of opposition based upon the apparent equality which 
the judges of these inferior courts would at the outset have in 
respect of power and jurisdiction (we do not even suggest of salary), 
and are reluctant to share their dignity with those who were not 
primarily chosen with a view to their serving as justices of a court 
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of general jurisdiction. Thus the opposition to any such drastic 
reform comes from above and from below. 

Again, any suggestion of reform must also take into account 
not only the activities of bar associations and groups of lawyers, 
students of jurisprudence and men determined to secure the ideal 
in the administration of the law, but also the opinion and convic- 
tion of the man in the street, or the average citizen from whose 
ranks come the litigants and jurors in the courts of justice of the 
land. Many members of the community are brought into touch 
with the administration of justice as jurors, witnesses, litigants, 
spectators, readers of the public press. Among them, if we may 
properly judge from current literature, there has grown up an im- 
patience with the operation and application of certain principles of 
the law, substantive and adjective, including the law of evidence 
which is betwixt and between; so that it is not unusual to hear a 
man assert with an air of finality that the object of legal forms and 
procedural statutes and rules of evidence is to prevent rather than 
to effectuate justice. Some of these objections and misapprehen- 
sions on the part of witnesses, jurors and litigants are amusingly 
portrayed in a recent publication by a justice of the Municipal 
Court of New York City. 10 

There is a rule in force in most of the states that one shall not 
testify to transactions with or communications from or to one since 
deceased, upon the obvious theory that the person with whom the 
acts or communications were had cannot contradict them, and the 
result is that in many probate cases, especially in accountings, it is 
impossible to ascertain the facts, because of the operation of this rule 
known as Section 829 of the Code of Civil Procedure, in the state of 
New York. A case was recently tried where the attorneys were so 
occupied with the ebullitions of their respective clients attempting 
to interrupt and contradict one another that neither of them thought 
to interpose any objections under this section, with the result that the 
testimony of the witnesses duly sworn, and received by the referee 
with the determined purpose to ascertain the facts if possible, re- 
sulted in all the facts being fully testified to, and when the facts 
were all testified to, a settlement of the controversy resulted in about 
ten minutes, and the determination of the referee was made upon 
consent. Whereas, had it not been for the eliciting of this testimony, 
" The Man in Court by Frederick DeWitt Wells, C. P. Putnam's Sons, 1917. 
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which could have been prevented by objection from either side, the 
facts out of which the settlement necessarily and expeditiously 
resulted would not have been known to the adversaries nor to the 
referee presiding. And so, to many a layman it would appear that 
a judge might very well be empowered to comment on testimony of 
this sort, to receive it with the distinct limitation that the question 
for the jury, if there was a jury, was one of the credibility of the 
witness testifying on the apparently safe assumption that he could 
not be contradicted, and permitting the judge to comment on the 
credibility of the testimony in his charge to the jury, just as he 
would comment in forming his personal judgment upon evidence if 
he himself had tried the case without a jury. For to swear a 
witness to "tell the truth, the whole truth and nothing but the 
truth," and then to prevent him from disclosing to the court the very 
thing, communication or saying that is determinative of the conduct 
which is the matter of scrutiny in the particular litigation, seems 
unfair and preposterous to the ordinary man. 

So it is in regard to the rule against hearsay testimony. The 
man in the street forms his judgment in regard to his every-day 
affairs, his investments, the enlargement or contraction of his busi- 
ness, his judgment as to the relationship to him of partners, cus- 
tomers, competitors, and so on, on hearsay testimony, and yet when 
he is in a jury box and sworn to do justice between two adversaries, 
and to decide the case upon the facts thereof, he finds himself ex- 
cluded from finding out how it was that one party or the other came 
to act as he did, although it is a matter of general human cognizance 
that men act upon what they hear just as much as upon what they 
observe or feel. So in respect to the rule of hearsay evidence, it is 
not unlikely that we might find the exceptions to that rule being 
emphasized, and the rule itself being limited by some such device 
as was suggested in the rule against testifying to transactions or 
communications with a decedent. 

There is another feature connected with the dissatisfaction 
with the delay of the courts in disposing of matters committed to 
their arbitrament, and that is the erection of various bodies by the 
people having quasi-judicial powers and intended to accelerate 
determination of matters requiring speedy and authoritative deter- 
mination, so that commissions of various sorts have been erected. 
These commissions determine rights and award and deny privileges, 
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all upon the same kind of testimony that affects the man in the 
street in making his own daily determinations. In the case of the 
workmen's compensation boards the people have chosen to enact 
that their findings of fact shall be conclusive when the propriety of 
their action is reviewed in the courts, and it is a well-known fact 
that these workmen's compensation boards, or commissions, brush 
aside all technicalities of the rules of evidence and try to get at the 
facts that they want to know. Assuming the validity of the plan 
of taking the money of an employer regardless of his negligence or 
the degree of care which he has exercised over those whom he em- 
ploys, to pay one who, by his own careless or reckless conduct may 
have invited the disaster, it is nevertheless true that the public has 
welcomed and approved this rough-and-ready method of getting at 
the facts and ending a controversy in a minimum of time. 

VIII The Significance of Public Opinion 

We have therefore to take into consideration, not only the 
efforts made all over the land to simplify the procedure in the courts 
and to shorten the time within which a litigant may have his con- 
troversy adjudicated and disposed of, but also the efforts of the 
American Judicature Society to get the bar of the whole country 
interested in uniformity of court organization and of practice in the 
court. Not only have we the tendency to press the suggestion that 
codes be abolished as far as possible in favor of a very concise short 
practice act, and that the regulation of judicial business be left to 
the courts so that they may adapt themselves to changing condi- 
tions in the simplest and most natural way; but also we have the 
movement spreading all over the country, aligning the bar on -plat- 
forms of high ethical standards which bind them not only in their 
relations to clients and to the courts in which they plead their clients' 
causes, but in all respects in which they discharge their duties as 
citizens in the communities in which they live and move and have 
their being. 

There is also the movement just hinted at spreading over the 
various states of the Union to establish "quick-lunch" tribunals, or 
boards, or commissions, which do not need to be enumerated. The 
workmen's compensation commissions, already adverted to, are a 
sufficient illustration. They are based on a principle which in the 
higher sense is socialistic; they postulate a liability to pay on the 
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part of the- employer, irrespective of the negligence or fault of his 
employes. They drive rough-shod over the rules of evidence for 
the purpose of ascertaining the facts, and in most cases the facts as 
found by these tribunals are deemed conclusive upon the courts of 
review. 

But it may be well to call attention to one other example. A 
milestone in the history of such development in New York is marked 
by the promulgation of the system of "arbitration and conciliation," 
and the rules for carrying it out adopted in the municipal courts of 
the city of New York under Section 8 of the New York Municipal 
Court Code, published in the month of April, 1917, providing for an 
agreement to arbitrate before a justice of the court or any other 
person. This agreement, after the first hearing, is made binding on 
the parties. The arbitrator is required to proceed to hear the con- 
troversy, and we quote this significant phrase from Rule 3: 

He shall not be bound by the rules of evidence, but may receive such evi- 
dence as it may seem to him is equitable and proper. Either party may be repre- 
sented by counsel, but no record of the proceeding before the arbitrator shall be 
kept, and no expense shall be incurred by him in the proceeding except upon the 
consent in writing of both parties. 

This scheme of arbitration is promulgated contemporaneously 
with one for conciliation, by which a person may proffer a note of 
conciliation with regard to any claim which in his opinion may be 
adjusted without resort to an action at law. And in respect to these 
notes of conciliation and the hearings before the justice, which are 
informal, under Rule 4 the following phrases are significant: 

The justice hearing the case shall endeavor to effect an amicable and equitable 
adjustment between the parties . ... he shall not be bound by the rules of 
evidence, out may receive such evidence as seems to him equitable. 

These phrases embody what seem to your committee the most 
significant development in the public attitude toward the adminis- 
tration of justice, namely, that the public is growing impatient of 
the application of these time-honored rules for ascertaining facts in 
courts of justice. The man in the street reaches his conclusions, 
forms his judgments, conducts his life, in the great majority of 
instances, on evidence, the value of which depends entirely on the 
credibility in his opinion of the person who communicates the 
particular fact or statement to him. If the man in the street were, 
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by some mysterious law, precluded from receiving information 
except according to the rules obtaining in courts of justice, and of 
governing his conduct accordingly, life would be intolerable. 

In the interesting and amusing book called The Man in Court, 
above noted, the writer remarks apropos of the attitude of an ordi- 
nary jury: 

During the trial a feeling of resentment of court procedure grows. It is not 
the judge any longer who is keeping and delaying them. The witnesses appear 
like fools, it is true, but the lawyers make them act more foolishly than need be. 
Why does the judge make such absurd rulings? The law must be an unreason- 
able thing and the judge evidently knows a great deal about it. Why can't the 
witnesses tell what they knowt .... The strange part is that when a wit- 
ness has said something and told how he or she feels about the case, which is 
exactly what the jury want to know, one of the lawyers jumps up and says he moves 
to strike that part all out, and the judge strikes it out. 

It is obvious, therefore, that the investigation of this situation of 
the administration of justice cannot be fairly or profitably accom- 
plished unless those who have the task in hand keep constantly in 
mind the popular view and even the popular prejudice with regard 
to the development of an ideal method of ascertaining the facts in 
regard to a dispute between litigants in courts of justice. 

This problem of increasing the efficiency of our courts presents 
itself as a problem of loyalty, and warrants an appeal to the public 
as well as to the profession. 

Mr. Ehhu Root, in making his presidential address to the Ameri- 
can Bar Association in 1916, commented upon the extraordinary 
increase in national efficiency as one of the most striking effects of 
the great war in Europe. And after pointing out with prophetic 
clearness that a similar development must take place in the United 
States he commented upon the great economic waste in the adminis- 
tration of law, the unnecessary expenditure of wealth and effective 
working power in effecting this particular function of organized 
society. After a humorous suggestion that a very considerable 
percentage of the 114,000 lawyers in the United States, as shown by 
the census of 1910, could well be spared to do the work on the farms 
of the country, he declares that the underlying cause of the defective 
administration of justice is, 

that the bar and the people of the country generally proceed upon a false assump- 
tion as to their true relation to judicial proceedings. Unconsciously, we all treat 
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the business of administering justice as something to be done for private benefit, 
instead of treating it primarily as something to be done for the public service. 

He points out that, even with so large a leaven in our legislatures of 
men who are members of the bar, there is 

a continual pressure in the direction of promoting individual rights, privileges and 
opportunities, and very little pressure to maintain the community's rights against 
the individual, and to insist upon the individual's duties to the community. 

He adds, 

There are, indeed, two groups of men who consider the interests of the commu- 
nity. They are the teachers in the principal law schools and the judges on the 
bench. With loyalty and sincere devotion they defend the public right to effective 
service, but against them is continually pressing the tendency of the bar and the 
legislatures, and, in a great degree, of the people, towards the exclusively indi- 
vidual view. 

After commenting on some defects in the administration of justice 
under the procedural law as it stands, he observes: 

A large part of the detailed and specific legislative provisions regulating prac- 
tice is really designed to enable law business to be carried on without calling 
for exercise of discretion on the part of the court, and the evil results of the absurdly 
technical procedure which obtains in many states really come from intolerance of 
judicial control over the business of the courts. 

And we quote with especial emphasis the following as justifying the 
general trend of our recommendations: 

A clearer recognition of the old idea that the state itself has an interest in 
judicial procedure for the promotion of justice, and a more complete and unre- 
stricted control by the court over its own procedure would tend greatly to make 
the administration of justice more prompt, inexpensive and effective. And this 
recognition must come from the bar itself. 

IX Constitutional Changes 

We address ourselves first to the root of the whole matter, 
namely, to the inquiry to what extent, and in what particulars, 
ought the Constitution of a state to deal with the administration of 
justice? What safeguards are essential, keeping in mind the Ameri- 
can idea of the threefold functions of government by the people, 
legislative, executive and judicial? Are any of the present formulae 
outworn? Or, on the other hand, has experience shown the supe- 
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rior value of the once-discarded over the experiments of former 
readjustments? 

And if the constitutional provisions are to be purely generic 
and not specific, then to what extent is that which is specific, but 
still demands formulation, to be formulated by the legislature, or 
to be left to the courts themselves? 

The American Judicature Society issued in March, 1917, a 
second draft of a state-wide judicature act, known as Bulletin 7-A, 
the original bulletin being out of print. In the introductory note 
the draftsmen of this act commented on the fact that before such 
an act could become law in any state some revision of the Judiciary 
article of the local constitution would probably be necessary. This 
would be particularly true in such a state as New York. Certain 
measures of reform that have been suggested in that state have 
been met by the criticism of unconstitutionality. This was after an 
examination extending over a long period of time by a commission 
called the Commission on the Law's Delays, by the framing of 
statutes to carry out the recommendations of that commission and 
by the actual passage of such statutes. They were vetoed on that 
ground as contravening the scheme of administration of justice 
embodied in the constitution of the state. Notably was this the 
case with regard to speeding up the judicial machine by eliminating 
the burden laid upon judges of considering procedural and interloc- 
utory matters through the intermediation of masters, appointed 
somewhat on the English plan. All such proceedings were to be 
sifted out by them and nothing left to be tried by the courts but 
issues of fact or of law. This particular measure was vetoed by 
Governor Odell on the report of the Attorney-General that it would 
deprive justices of the Supreme Court of powers which were vested 
in them by the Constitution. Singularly enough, it has developed, 
upon search, that this opinion is not on file. 

Moreover, in the state of New York, certain courts have be- 
come known as "constitutional courts," having been either organ- 
ized pursuant to some constitutional provision or having been recog- 
nized in the constitution as existing courts with a jurisdiction to be 
preserved unchanged, unless in some cases they were capable of 
being modified by legislative action, in respect of which express 
permission for action was reserved in the Constitution itself. 

Our first task, therefore, and the task of greatest importance is 
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to suggest to the bar and to the people of the state, by means of a 
model Judiciary Article, the three fundamental principles of a com- 
plete reform: 

(a) A uniform court; 

(b) With administrative and disciplinary machinery inherent 
within that court; and 

(c) Provision for reducing the volume of business and render- 
ing the course of justice more expeditious and sure. We propose, 
therefore, the following Judiciary Article, each section being printed 
in bold face type and the discussion following immediately after 
each section as the text of our report. 

Section i. — Judicial Power; Re-constitution of courts. — 
The judicial power of this State shall be vested in the Court of 
the State of New York. In this Court the People may sue, 
and without further consent, be sued. Nevertheless, the 
legislature may provide for a court for the trial of impeach- 
ments and for the election and appointment of justices of the 
peace. 

This conception of a unified court is not novel. 11 The state of 
New York has an elaborate articulation of judicial tribunals. The 
Supreme Court is a court of general jurisdiction. It holds special 
and trial terms. It had a criminal branch formerly known as the 
Oyer and Terminer but now superseded by the "Criminal Part" 
of the court. It has appellate terms composed of three justices, 
wherever that term exists, who hear appeals from certain inferior 
courts. It has an appellate division in each of the four judicial 
departments where several judges sit in banc and hear appeals 
from the Supreme Court and from the appellate term in certain 
cases, and from Surrogates' and County Courts. There is a court 
of last resort known as the Court of Appeals, which is itself by the 
Constitution a court of limited jurisdiction, and much of the agita- 
tion with regard to judicial reform has arisen by reason of the limi- 
tation of the right of appeal to this court of last resort. 12 

There are local courts known as City Courts in various parts 
of the state. With certain exceptions, there is a County Court in 
each county. There is a Surrogate Court in each county, although 
in certain counties the same judicial officer discharges the judicial 

"See reference in Part II, p. 61, to English Judicature Acts. 
"See Chapter 290, Laws of 1917. 
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duties of County Judge and of Surrogate. There are various crimi- 
nal courts, courts of Special Sessions, General Sessions, Magis- 
trates' Courts. Then there are, in some of the cities, Municipal 
Courts. Each of these various courts or divisions of courts has its 
special rules and practice, and such of the courts as are of special 
jurisdiction may be so closely limited, that when a cause has been 
finally reached for trial and is to be passed upon, it may develop 
that the court is without power to grant the relief desired and the 
litigant be refused relief or remitted to another forum perhaps after 
the statutory limitation has run against his claim. At the same 
time the courts of general jurisdiction are protected against the 
consideration of pecuniarily "small" matters that ought to be tried 
in the lesser courts. This is accomplished by provisions mulcting 
the litigant with costs if he improperly engage the attention of 
that court with the settlement of his petty dispute. 

This idea of a uniform court, promulgated by the American 
Judicature Society, has also been urged by the National Economic 
League of Boston, the Phi Delta Phi Club of New York City, the 
so-called "Lawyers' Group for the Study of Professional Problems," 
in New York City, and as long ago as 1909 was recommended by a 
special committee of the American Bar Association. The propo- 
sition is to abolish all the existing differentiated courts of various 
jurisdictions and to vest the judicial power of the people in a Court 
of the State, into which all these existing tribunals shall be con- 
solidated and taken up, with power, as below noted, to divisionalize 
itself and set up as many parts of first instance or of appeal, and 
if necessary, of intermediate and of final appeal, as may from time 
to time be convenient and necessary. These various parts are 
always to be subject to the control and order of the court itself, so 
that whenever a litigant having a claim shall bring another into 
court they shall find themselves in a tribunal adequate to adjust 
finally and once for all, their mutual rights, and to grant the remedy 
adequate for the determination of the controversy. 

From the theoretical point of view, there obviously should be 
no maintainable opposition against this suggestion. The recom- 
mendation of the American Judicature Society represents a con- 
sensus of opinion from all over the United States of members of 
the bar and of students of the law who have given the matter the 
most mature consideration. The real objections, the rock upon 



Simplification of Machineby of Justice 25 

which the reform may strike and founder, are local, personal and 
selfish. It appears to strike at and abolish existing positions carry- 
ing emolument or salary, and therefore it is imperative to state at 
the outset that it need not necessarily do so. Assuming that there 
are two hundred judicial officers in a given state enjoying different 
grades of salary as judges of the different courts now existing in 
that state, it is obvious that such a constitutional reform (adopted 
by the people and consolidating them all into one court, to be known 
by a new name or by an existing name of a historic court), can take 
up into the activities of that court at the outset every existing judi- 
cial officer for the term for which he may have been elected, and at 
the salary payable to him at the time of this evolutionary change. 
On the other hand, there is an objection on the part of the existing 
judges of what may be called the higher courts. They now have a 
differentiation of dignity wholly independent of their larger salaries, 
which puts them on a plane above and apart from the judges, say, 
of a municipal or purely local court, and assuming the change to 
be effected, the various judges will be put upon a plane of judicial 
equality in that each will be the judge of a general court having 
power to grant relief and to hear disputes equal to that of every 
other judge of that court, save and except as the court itself by the 
machinery below suggested may assign different members of that 
court to duties in divisional parts. The jurisdiction of these parts 
may be determined from time to time by the rules of court rather 
than by a constitution or by a short practice act. 

The answer to this objection is that this very fact will result 
in raising the standard for the selection of judges, whether by elec- 
tion or by appointment, to a common norm and the period of time 
for which any incumbents in office may still have to serve at the 
time the change goes through may be disregarded as negligible in 
view of the larger results to be ultimately achieved. Assume for 
the moment that a judge of the municipal court is by reason of 
the adoption of such a Judiciary Article by the people of the state 
made equal in glory to the judge of the court of last resort. At 
the same time the differentiation of functions may be preserved by 
the assignment of the one to a division of last appeal and the assign- 
ment of the other to a division of dispossess cases or cases involving 
no more than a given pecuniary amount. 

It is proper to say that this committee takes issue here and 
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now with the proposition that there ought to be a poor man's court, 
in the sense in which that proposition is usually urged. Every 
tribunal of justice ought to be a poor man's court, that is to say, it 
should not be intended for any particular class of the community. 
The equality of justice is not subserved by remitting one man to a 
tribunal presided over by judges differentiated in honor and in 
respect and emolument from judges whose services are better paid, 
who are invested with greater jurisdiction and dignity and who are 
made available only for persons having controversies involving 
pecuniary amounts that the poor man cannot expect to control. 
The only differentiation that is consonant with the theory upon 
which courts of justice should be administered is one which is related 
to the expedition of business, so that causes which may be described 
as "short causes," causes which may be categorized under some 
generic classification, and are capable of being disposed of with a 
minimum of research and demand upon the time of either counsel 
or court, may be tried in such tribunals as may properly be erected 
as divisional parts of the court of the state, i.e., causes not requir- 
ing the patient research and analysis, which, for example, a long 
accounting, or similar litigations may require. Nevertheless, if 
people were to be satisfied that a uniform court were desirable and 
would result in the better and more speedy administration of justice, 
the question of relative dignity or compensation of present incum- 
bents of judicial office would have to be disregarded and not allowed 
to stand in the way of so great a step forward. 

Section 2. — Existing courts abolished. — All the existing 
courts, both of record and not of record, are abolished from and 
after the last day of December, one thousand nine hundred 
eighteen. 

All their jurisdiction shall thereupon be vested in the 
Court of the State of New York, and all actions and proceed- 
ings then pending in such courts shall be transferred to the 
Court of the State of New York for hearing and determination. 

This section requires no amplification. It is the corollary of 
Section 1. It provides for eliminating any possible delay or preju- 
dice to any litigants actually involved in suits or proceedings pend- 
ing at the time of the change. 

However, it is an interesting fact that this experiment of con- 
solidation has already been tried in the state of New York with 
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the most satisfactory results, and that too over almost precisely the 
same objections as are put forward in discussing this general prob- 
lem of a unified court. We refer to the change wrought by the 
Constitution of 1894 in consolidating into the Supreme Court the 
Superior Court and the Court of Common Pleas. Both of these 
courts existed and had high and honorable traditions, but they 
were courts of special and limited jurisdiction, and it had developed 
that there were cases, even with the powers that those courts pos- 
sessed, where justice could not be effectually and completely se- 
cured by reason of the limitations on the power of the courts and of 
their judges in the cases coming before them. These courts were 
thus abolished or taken up into the Supreme Court and the existing 
judges became judges of the Supreme Court, remaining in office for 
the terms for which they had been elected or appointed, and their 
salaries were even made to conform to those of the other justices of 
the Supreme Court residing in the same counties. The judges 
affected by this change became some of the most efficient members 
of the Supreme Court bench and established reputations for learn- 
ing and industry and efficient dispatch of justice not a whit below 
that of their associates on the Supreme Court bench. The exper- 
iment is, therefore, not a new one, and inconveniences and objec- 
tions are negligible in view of the advantages in efficiency which 
this one experience and experiment justify us in believing would 
necessarily ensue. 

Section 3. — Divisions of the Court of the State of New 
York. — The Court of the State of New York shall be organized 
into divisions, to include always a division of final appeal, and 
such divisions of intermediate appeal and divisions of first 
instance as may from time to time be necessary. 

The divisionalizing of this court is required by the exigencies 
of judicial business. Such business has heretofore been dealt with 
by the legislature as requiring the erection of separate tribunals 
with special and limited jurisdiction; but the overlapping of juris- 
dictions, or the conflict of jurisdictions, or mistaken entry into one 
jurisdiction when the remedy desired could only be secured in an- 
other, have in great measure been responsible for the complaints 
against the administration of justice by disappointed or unsatisfied 
litigants. Under the divisionalization of a court each part of which 
had full power to grant adequate relief, no litigant having run his 
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course could be thrown out upon the very day of trial on the ground 
that he was in the wrong court. If under the rules a case should 
be properly disposed of by a judge assigned to a particular division, 
and had been reached before a judge in another division, it could 
be transferred without loss of time or other advantage and be forth- 
with disposed of. 

The discussion under this particular section will turn entirely 
upon the propriety of providing in the Judiciary Article itself that 
there should always be a division of final appeal and divisions of 
intermediate appeal, on the one hand, and the general proposition 
that there should be such divisions of appeal, whether final or inter- 
mediate, as the court might from time to time by its order pre- 
scribe. It is not vital to this discussion that the question shall be 
disposed of at this time. The bar and the litigants of any particular 
state may differ as to whether a party has a right to more than one 
appeal, or if they agree that every litigant is entitled to one appeal 
whether that appeal shall be in all cases to the court of last resort. 
But it is proper to note that the scheme obtaining in the state of New 
York for what are called appellate divisions of the Supreme Court (to 
which appeals except in capital cases must go, and which shall serve 
as a sort of clearing house for appellate business, so that certain 
cases can never pass that court, whereas other cases may go up as a 
matter of right or as a matter of permission) is a scheme not gen- 
erally obtaining throughout the United States and has resulted in 
certain cases in the complaint that, in the uncertainty as to whether 
a case was going to the court of last resort, a particular appellate 
division might not deal with the case in the same manner and with 
the same degree of care that they would have dealt with it, had it 
been certain that the case could go no further. 13 With this criticism 
of the appellate judiciary, in so far as it involves a charge of care- 
lessness, your committee is not in sympathy and does not endorse 
the complaint, although it recognizes its existence. The point is 
that until the adjudication embodied in a judgment or final order 
of the particular appellate division is rendered, it may not develop 

"The finality of the determinations of the appellate division and the con- 
sequent relief of the Court of Appeals have been emphasized by legislation enacted 
during the current year which, however, it is not necessary to discuss at length. 
It is remedial legislation, not curative. It does not strike at the "tap root" of 
the difficulty and complaint. 



Simplification of Machinery of Justice 29 

whether the case is to be affirmed or reversed and if reversed whether 
it is reversed on the law or on the facts, or on both, and the ques- 
tions that emerge in regard to the right of appeal to the Court of 
Appeals have become involved in minute refinements of judicial 
decision. Special books have been written dealing exclusively with 
this question of appeals, and the whole matter is involved in tech- 
nicalities beyond the grasp of the ordinary practitioner. 

Suffice it to say that the scheme of intermediate appellate 
divisions and the limitation of appeals therefrom in certain cases 
was a device put forward in the constitutional convention of 1894 
for the purpose of relieving the pressure on the Court of Appeals 
which was behind its calendar, and has been continued ever since. 
The arguments in favor of it are that it has resulted in the erection 
of tribunals of intermediate appellate jurisdiction of the highest 
dignity, ability and industry; nearly two hundred volumes of reports 
of their decisions have been handed down since the erection of these 
courts, each of these volumes running from 700 to 800 pages. But 
in certain cases the determination of these appellate divisions, on 
similar questions, have been conflicting, and there has been no 
assured method of resolving these conflicts of decision in cases where 
the particular litigant lacked the inclination or money or right to 
go to the Court of Appeals. On the other hand the contention of 
many is that there should be an enlarged Court of Appeals; and 
the objection to such a court is immediately made that when there 
have been "second divisions" of this court, or "commissions of 
appeals" set up, sitting concurrently to relieve it from an over- 
crowded calendar, there was the same possibility of conflicting 
decisions, and this possibility was an insuperable objection to the 
scheme of an enlarged court. 

In answer to this contention it may very properly be urged 
that if there were but one court of last resort and no courts of inter- 
mediate appeal, and that court of last resort consisted of twenty- 
five or thirty members, then that court should sit in banc, by a 
majority, on all questions involving the life of citizens or questions 
of constitutional law, but that other appeals should be classified 
and categorized and should be heard before divisional parts of that 
court, consisting of seven or nine judges, three or more of whom 
should sit concurrently. There would be no conflicting determina- 
tions, and in any case that might seem to involve a possible conflict 
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of determination between one of these divisional parts and another, 
the rules of the court might prescribe that such divergencies in the 
two cases where the conflict developed should be submitted on the 
record to the court sitting in banc for its determination, and before 
the decision was published. To have one court of last resort sitting 
in parts, and they sitting coincidently, would multiply the output 
of determinations by that court directly in the ratio that the num- 
ber of such parts bears to the present single session of a court of 
last resort. It would eliminate the necessity of the intermediate 
appeals; it would shorten the time within which the litigant could 
reach his final determination and it would lessen the cost to the 
litigant in professional fees and in the cost of preparing records for 
the two successive appellate tribunals. 

But whether there be a court of last resort and intermediate 
appellate tribunals or only one Court of Appeals, the practical sug- 
gestion is that that shall be a matter for the general court itself to deter- 
mine. It should, therefore, be vested with permissive power to 
divisionalize itself in the matter of appeals as in other matters as 
from time to time the exigencies of judicial business might require. 
The matter ought not to be foreclosed by the Constitution itself, 
nor ought it to be left to the legislature to determine by statutes 
or amendments thereto made from time to time, perhaps at the 
instance of parties having a particular axe to grind and a particular 
litigation which they desire either to end or to carry still further. 

In the English Judicature Act there is provision made under 
which the "Court of Appeal" may sit in divisions and under which 

for all the purposes of and incidental to the hearing and determination of any 
appeal within its jurisdiction and the amendment, execution and enforcement of 
any judgment or order made on any such appeal, and for the purpose of every 
other authority expressly given to the Court of Appeal by this Act, the Court of 
Appeal shall have all the power, authority and jurisdiction by this act vested in 
the High Court of Justice. 

It was also provided that, 

Every appeal to the Court of Appeal shall, where the subject-matter is a 
final order, decree, or judgment, be heard before not less than three judges of the 
said court sitting together, and shall, when the subject-matter of the appeal is an 
interlocutory order, decree, or judgment, be heard before not less than two judges 
of the said court sitting together. 
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And if any doubt arises as to what decrees, orders or judg- 
ments are final and what are interlocutory, the question is deter- 
mined by the Court of Appeals as a body. 

We simply cite these provisions of the English organization 
in order to show that our suggestions are not unheard of, nor un- 
workable. 

Section 4. — Judicial departments. — The present four judi- 
cial departments of this State are continued, but the legisla- 
ture may alter from time to time the boundaries thereof, except 
that the first judicial department shall always consist of the 
counties of New York and of the Bronx, and the others shall 
be bounded by county lines, and be compact and equal in pop- 
ulation as nearly as possible. The present number of judicial 
departments shall not be increased. 

There shall not be more than one division of intermediate 
appeal in each judicial department. 

This section requires no amplification. 

Section 5. — Chief justice and justices. — The Court of the 
State of New York shall consist of one chief justice and of as 
many justices as there are justices and judges in the existing 
courts of records, hereby abolished. 

The chief justice shall be elected by the people of this 

State for a term of years, and may be re-elected 

for one or more terms. Should the office become vacant dur- 
ing any term, the governor shall fill it by appointment for the 
remainder of the term. 

The justices shall be appointed by the chief justice, sub- 
ject to confirmation by the Board of Assignment and Control. 

No person shall be elected chief justice nor appointed 
justice who has not been a member in good standing of the 
bar of this State for at least ten years. 

The justices shall serve during good behavior or until they 
shall have attained the age of seventy years ; but any justice who 
shall have served continuously for fifteen years and shall have 
attained the age of sixty-five years may apply to the Board of 
Assignment and Control to be retired, and, upon that Board 
certifying that the reasons assigned by him are sufficient, he 
shall be so retired. 

The salaries of the chief justice and of the justices and of 
the official staff and of the members of the Committee of Dis- 
cipline who are not justices shall be regulated by the legisla- 
ture, but no salary of any justice shall be diminished during 
his term of office. 
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A justice, whose term of office shall after fifteen years of 
service cease by reason of age or retirement, shall receive an 
annual compensation equal to two-thirds of the salary he re- 
ceived during the last year of his term. 

The Board of Assignment and Control may certify that the 
number of justices shall be reduced, and thereafter no vacancy 
shall be filled until the number shall be reduced accordingly. 
The number of justices shall not be increased except by the 
legislature upon application of the Board of Assignment and 
Control. 

It is obvious that this section presents, in the state of New 
York at least, the most controversial point in this whole report. 
At the time of the Constitution of 1846 the state departed from the 
appointive and resorted to the elective judiciary system. And 
from the standpoint of the individual, local electors, the idea is 
abhorrent to them that they are not competent to select proper 
and efficient judges of their own causes. And today, as in the days 
when Rufus Choate made his memorable address to the Massachu- 
setts Constitutional Convention of 1850, when the action of the 
people of the state of New York was still fresh in the memories of 
men, it is still true that the most insidious and yet unfair answer 
to the argument for an appointive judiciary is: Will you not trust 
the people? As he remarked in his address: 

That is a very cunning question, very cunning indeed. Answer it as you 
will, they think they have you. If you answer yes, that you are afraid to trust 
the people, then they cry out, "He blasphemeth." If you answer no, you are not 
afraid to trust them, then they reply, "Why not permit them to choose their 
judges?" 

He undertook to solve the dilemma by what he characterized 
as "a safe general proposition": 

If the nature of the office be such, the qualifications which it demands, and 
the stage on which they are to be displayed be such, that the people can judge 
of those qualifications as well as their agents; and if, still farther, the nature of 
the office be such that the tremendous ordeal of a severely contested popular 
election will not in any degree do it injury, — will not deter learned men, if the 
office needs learning, from aspiring to it; will not tend to make the successful 
candidate a respector of persons, if the office requires that he should not be; will 
not tend to weaken the confidence and trust, and affectionate admiration of the 
community towards him, if the office requires that such be the sentiments with 
which he should be regarded, — then the people should choose by direct election. 
If, on the other hand, from the kind of qualifications demanded, and the place 
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where their display is to be made, an agent of the people, chosen by them for that 
purpose, can judge of the qualifications better than they can; or if from its nature 
it demands learning, and the terrors of a party canvass drive learning from the 
field; or if it demands impartiality and general confidence, and the successful 
candidate of a party is less likely to possess either, — then the indirect appoint- 
ment by the people, that is, appointment by their agent, is wisest. 

This statement was prefaced by that great advocate with a 
discussion of what constitutes the best judge, the good judge, the 
judge whom the people of the state should desire to put and main- 
tain upon the bench. And because this oration is a milestone in 
the discussion of this subject and is hard for the average reader to 
find, we quote these classic passages: 

In the first place, he should be /profoundly learned in all the learning of the 
law, and he must know how to use that learning. Will anyone stand up here to 
deny this? In this day, boastful, glorious for its advancing, popular, professional, 
scientific, and all education, will any one disgrace himself by doubting the neces- 
sity of deep and continued studies, and various and thorough attainments, to the 
bench? He is to know, not merely the law which you make, and the legislature 
makes, not constitutional and statute law alone, but that other, ampler, that 
boundless jurisprudence, the common law, which the successive generations of 
the State have silently built up; that old code of freedom which we brought with 
us in the Mayflower and Arabella, but which in the progress of centuries we have 
ameliorated and enriched, and adapted wisely to the necessities of a busy, pros- 
perous, and wealthy community, — that he must know. And where to find it? 
In volumes which you must count by hundreds, by thousands; filling libraries; 
exacting long labors, — the labors of a life-time, abstracted from business, from 
politics; but assisted by taking part in an active judicial administration; such 
labors as produced the wisdom and won the fame of Parsons and Marshall, and 
Kent and Story, and Holt and Mansfield. If your system of appointment and 
tenure does not present a motive, a help for such labors and such learning; if it 
discourages, if it disparages them, in so far it is a failure. 

In the next place, he must be a man, not merely upright, not merely honest 
and well-intentioned, — this of course, — but a man who will not respect persons in 
judgment. And does not every one here agree to this also? Dismissing, for a 
moment, all theories about the mode of appointing him, or the time for which 
he shall hold office, I am sure, we all demand, that as far as human virtue, assisted 
by the best contrivances of human wisdom, can attain to it, he shall not respect 
persons in judgment. He shall know nothing about the parties, everything about 
the case. He shall do everything for justice; nothing for himself; nothing for 
his friend; nothing for his patron; nothing for his sovereign. If on one side is 
the executive power and the legislature and the people, — the sources of his honors, 
the givers of his daily bread, — and on the other an individual nameless and odious, 
his eye is to see neither, great nor small; attending only to the "trepidations of 
the balance." If a law is passed by a unanimous legislature, clamored for by the 
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general voice of the public, and a cause is before him on it, in which the whole 
community is on one side and an individual nameless or odious on the other, and 
he believes it to be against the Constitution, he must so declare it, — or there is 
no judge. If Athens comes there to demand that the cup of hemlock be put to 
the lips of the wisest of men; and he believes that he has not corrupted the youth, 
nor omitted to worship the gods of the city, nor introduced new divinities of his own, 
he must deliver him, although the thunder light on his unterrified brow. 

This, Sir, expresses, by very general illustration, what I mean when I say I 
would have him no respecter of persons in judgment. How we are to find, and 
to keep such an one; by what motives; by what helps; whether by popular and 
frequent election, or by executive designation, and permanence dependent on 
good cdnduct in office alone — we are hereafter to inquire; but that we must have 
him, — that his price is above rubies — that he is necessary, if justice, if security, 
if right are necessary for man, all of you, from the East to West, are, I am sure, 
unanimous. 

And, finally, he must possess the perfect confidence of the community, that 
he bear not the sword in vain. To be honest, to be no respecter of persons, is 
not yet enough. He must be believed such. I should be glad so far to indulge 
an old-fashioned and cherished professional sentiment as to say, that I would 
have something of the venerable and illustrious attach to his character and func- 
tion, in the judgment and feelings of the commonwealth. But if this should be 
thought a little above, or behind the time, I do not fear that I subject myself to 
the ridicule of any one, when I claim that he be a man towards whom the love 
and trust and affectionate admiration of the people should flow; not a man perch- 
ing for a winter and a summer in our court-houses, and then gone forever; but 
one to whose benevolent face, and bland and dignified manners, and firm admin- 
istration of the whole learning of the law, we become accustomed; whom our 
eyes anxiously, not in vain, explore when we enter the temple of justice; towards 
whom our attachment and trust grow even with the growth of his own eminent 
reputation. I would have him one who might look back from the venerable last 
years of Mansfield, or Marshall, and recall such testimonies as these to the great 
and good Judge: 

"The young men saw me, and hid themselves; and the aged arose and stood 
up. 

"The princes refrained talking, and laid their hand upon their mouth. 

"When the ear heard me, then it blessed me, and when the eye saw me, it 
gave witness to me. 

"Because I delivered the poor that cried, and the fatherless, and him that 
had none to help him. 

"The blessing of him that was ready to perish came upon me, and I caused 
the widow's heart to sing for joy. 

"I put on righteousness and it clothed me. My judgment was as a robe and 
a diadem. I was eyes to the blind, and feet was I to the lame. 

"I was a father to the poor, and the cause which I knew not, I searched out. 

"And I brake the jaws of the wicked, and plucked the spoil out of his teeth." 

Give to the community such a judge, and I care little who makes the rest of 
the Constitution, or what party administers it. It will be a free government, I 
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know. Let us repose, secure, under the shade of a learned, impartial and trusted 
magistracy, and we need no more. 

And now, what system of promotion to office and what tenure of office is 
surest to produce such a judge? Is it executive appointment during good be- 
havior, with liability, however, to be impeached for good cause, and to be removed 
by address of the legislature? or is it election by the people, or appointment by 
the executive for a limited term of years? 

The Chief Justice, elected by the people, is their "agent," in 
the meaning of Mr. Choate's great argument, no less than is the 
chief executive of the state. 

At the same time Rufus Choate called the attention of that 
Convention to the discussions in The Federalist 1 * in which the pur- 

11 "That 'there is not liberty, if the power of judging be not separated from 
the legislative and executive powers.' It proves, in the last place, that as liberty 
can have nothing to fear from the judiciary alone, but would have everything to 
fear from its union with either of the other departments; that, as all the effects 
of such an union must ensue from a dependence of the former on the latter, not- 
withstanding a nominal and apparent separation; that as, from the natural feeble- 
ness of the judiciary, it is in continual jeopardy of being overpowered, awed or 
influenced by its coordinate branches; that, as nothing can contribute so much 
to its firmness and independence as permanency in office, this quality may there- 
fore be justly regarded as an indispensable ingredient in its Constitution; and, in 
a great measure, as the Citadel of the public justice and the public security. 

"The complete independence of the courts of justice is peculiarly essential 
in a limited constitution. By a limited constitution, I understand one which 
contains certain specified exceptions to the legislative authority; such, for instance, 
as that it shall pass no bills of attainder, no ex post facto laws, and the like. 
Limitations of this kind can be preserved in practice no other way than through 
the medium of the courts of justice; whose duty it must be to declare all acts con- 
trary to the manifest tenor of the Constitution void. Without this, all the 
reservations of particular rights or privileges would amount to nothing. 

"Some perplexity respecting the right of the courts to pronounce legislative 
acts void, because contrary to the Constitution, has arisen from an imagination 
that the doctrine would imply a superiority of the judiciary to the legislative 
power. It is urged that the authority which can declare the acts of another void, 
must necessarily be superior to the one whose acts may be declared void. As 
this doctrine is of great importance in all the American constitutions, a brief dis- 
cussion of the grounds on which it rests cannot be unacceptable. 

" There is no position which depends on clearer principles than that every 
act of a delegated authority, contrary to the tenor of the commission under which 
it is exercised, is void. No legislative act, therefore, contrary to the Constitution, 
can be valid. To deny this, would be to affirm, that the deputy is greater than 
his principal, that the servant is above his master; that the representatives of the 
people are superior to the people themselves; that men, acting by virtue of powers, 
may do not only what their powers do not authorize, but what they forbid. 

"If it be said that the legislative body are themselves the constitutional 
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pose of an independent judiciary is vindicated, and appointment 
during good behavior as the means of such independence is vindi- 
cated also, and he had recourse to observations which strike at the 
root of the dissatisfaction popularly entertained of such acts of the 

judges of their own powers, and that the construction they put upon them is con- 
clusive upon the other departments, it may be answered, that this cannot be the 
natural presumption, where it is not to be collected from any particular provisions 
in the Constitution. It is not otherwise to be supposed, that the Constitution 
could intend to enable the representatives of the people to substitute their will 
to that of their constituents. It is far more rational to suppose, that the courts 
were designed to be an intermediate body between the people and the legislature, 
in order, among other things, to keep the latter within the limits assigned to their 
authority. The interpretation of the laws is the proper and peculiar province of 
the courts. A Constitution is, in fact, and must be, regarded by the judges as a 
fundamental law. It must therefore belong to them to ascertain its meaning, as 
well as the meaning of any particular act proceeding from the legislative body. 
If there should happen to be an irreconcilable variance between the two, that 
which has the superior obligation and validity ought, of course, to be preferred; 
in other words, the Constitution ought to be preferred to the statute, the inten- 
tion of the people to the intention of their agents. 

"Nor does the conclusion by any means suppose a superiority of the judicial 
to the legislative power. It only supposes that the power of the people is superior 
to both; and that where the will of the legislature declared in its statutes, stands 
in opposition to that of the people declared in the Constitution, the judges ought 
to be governed by the latter, rather than the former. They ought to regulate 
their decisions by the fundamental laws, rather than by those which are not funda- 
mental. 

"This exercise of judicial discretion, in determining between two contra- 
dictory laws, is exemplified in a familiar instance. It not uncommonly happens, 
that there are two statutes existing at one time, clashing in whole or in part with 
each other, and neither of them containing any repealing clause or expression. In 
such a case, it is the province of the courts to liquidate and fix their meaning and 
operation. So far as they can, by any fair construction be reconciled to each 
other, reason and law conspire to dictate that this should be done. Where this 
is impracticable, it becomes a matter of necessity to give effect to one, in exclu- 
sion of the other. The rule which has obtained in the courts for determining 
their relative validity is, that the last in order of time shall be preferred to the 
first. But this is a mere rule of construction, not derived from any positive law, 
but from the nature and reason of the thing. It is a rule not enjoined upon the 
courts by legislative provision, but adopted by themselves, as consonant to truth 
and propriety, for the direction of their conduct as interpreters of the law. They 
thought it reasonable, that between the interfering acts of an equal authority, 
that which was the last indication of its will should have the preference. 

" But in regard to the interfering acts of a superior and subordinate authority, 
of an original and derivative power, the nature and reason of the thing indicate 



Simplification of Machinery of Justice 37 

judiciary as for the moment arrest and interfere with the will of 
the people, as expressed by their legislatures from time to time, by 
virtue of that interpretative power vested in the judiciary of deter- 
mining whether a given statute runs counter to the Constitution 
of the state or of the United States. Mr. Choate observed : 

Sir, it is quite a striking reminiscence, that this very paper of The Federalist, 
which thus maintains the independence of the judiciary, is among the earliest, 
perhaps the earliest, enunciation and vindication, in this country, of that great 
truth, that in the American politics, the written Constitution — which is the record 
of the popular will— is above the law which is the will of the legislature merely ; 
that if the two are in conflict, the law must yield and the Constitution must rule; 
and that to determine whether such a conflict exists, and if so, to pronounce the 
law invalid, is, from the nature of the judicial office, the plain duty of the judge. 
In that paper this fundamental proposition of our system was first presented, or 
first elaborately presented, to the American mind; its solidity and its value were 
established by unanswerable reasoning; and the conclusion that a bench, which 
was charged with a trust so vast and so delicate, should be as independent as the 
lot of humanity would admit — of the legislature, of the executive, of the tem- 
porary popular majority, whose will it might be required thus to subject to the 
higher will of the Constitution, was deduced by a moral demonstration. Beware, 
Sir, lest truths so indissolubly connected— presented together, at first: — adopted 
together — should die together. Consider whether, when the judge ceases to be 
independent, the Constitution will not cease to be supreme. If the Constitution 
does not maintain the judge against the legislature, and the executive, will the 
judge maintain the Constitution against the legislature and the executive? 

the converse of that rule as proper to be followed. They teach us, that the prior 
act of a superior, ought to be preferred to the subsequent act of an inferior and 
subordinate authority; and that, accordingly, whenever a particular statute con- 
travenes the constitution, it will be the duty of the judicial tribunals to adhere 
to the latter, and disregard the former. 

"It can be of no weight to say, that the courts, on the pretense of a repug- 
nancy, may substitute their own pleasure to the constitutional intentions of the 
legislature. This might as well happen in the case of two contradictory statutes; 
or it might as well happen in every adjudication upon any single statute. The 
courts must declare the sense of the law; and if they should be disposed to exer- 
cise vntt instead of judgment, the consequence would equally be the substitution 
of their pleasure to that of the legislative body. The observation, if it proved 
anything, would prove that there ought to be no judges distinct from that body. 

"If then the courts of justice are to be considered as the bulwarks of a limited 
Constitution, against legislative encroachments, this consideration will afford a 
strong argument for the permanent tenure of judicial offices, since nothing will 
contribute so much as this to that independent spirit in the judgments, which 
must be essential to the faithful performance of so arduous a duty." — The Fed- 
eralist, number LXXVIII, New York, June, 1788. 
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What the working of this principle in the national government has been, 
practically, there is no need to remind you. Recall the series of names, the dead 
and living, who have illustrated that bench; advert to the prolonged terms of 
service of which the country has had the enjoyment; trace the growth of the 
national jurisprudence; compare it with any other production of American mind 
or liberty; then trace the progress and tendencies of political opinions, and 
say if it has not given us stability and security, and yet left our liberties un- 
abridged 

It will be recalled that Montesquieu, in emphasizing the neces- 
sity for a separateness between the executive, legislative and judicial 
branches or functions of government, nevertheless allowed that in 
the British Constitution, which was his great model, there were 
certain features which might be described as "cooperation in certain 
rights" between the various separate branches of authority. 

In The Federalist Alexander Hamilton interpreted the proposi- 
tion laid down by Montesquieu as amounting to no more than this, 
" That where the whole power of one department is exercised by the 
same hands which possess the whole power of another department, 
the fundamental principles of a free Constitution are subverted." 
And he points out in the Constitutions of the different states, that 
New Hampshire's, which was the last to be framed, recognized 
"the impossibility and inexpediency of avoiding any mixture what- 
ever of these departments"; and qualified the doctrine by declaring 
that "The legislative, executive and judicial powers ought to be kept 
as separate from and independent of each other as the nature of free 
government will admit; or as is consistent with that chain of con- 
nection that binds the whole fabric of the Constitution in one indis- 
soluble bond of unity and amity." On the other hand, he points 
out that the Constitution of Massachusetts declares, "That the- 
legislative department shall never exercise the executive and judicial 
powers, or either of them: the executive shall never exercise the 
legislative or judicial, or either of them: the judicial shall never 
exercise the legislative or executive, or either of them." 

The Constitution of New York, however, at that time contained 
no declaration on the subject but gave nevertheless to the executive 
a partial control over the legislative, "and what is more, gives a like 
control to the judicial department and even blends the executive 
and judiciary departments in the exercise of this control." So that 
in respect to certain appointments the members of the legislative are 
associated with the executive authority in the appointment of both 
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executive and judiciary officers. And its court for the trial of 
impeachments and corrections of error is to consist of one branch of 
the legislature and the principals of the judiciary department. 

Upon re-reading Section 5 above, in the light of the foregoing, 
your committee hopes that the idea will at once strike the reader 
that the suggestion here made that the chief justice of a state, the 
primary judicial officer of the Court of the State, being elected by 
the people for the primary purpose of appointing the judiciary of the 
state from time to time, will harmonize the difficulties that at one 
time emerged through the dedication of the power of appointment to 
the executive; and at the same time preserve to the people the funda- 
mental right, inherent in our system of government, of dominating 
the judicial branch of our government by the right of election at its 
source, and yet preserve the independence of the judiciary by not 
making them subject to the occasionally arbitrary will of the execu- 
tive or to the influence of political considerations or emergencies, 
thus removing once for all partisanship from the serious matter of 
selection of judicial candidates, in short, of insuring the selection of 
that type of judges visualized by Mr. Choate in his incomparable 
vision. 

We have given careful consideration to the proposal submitted 
in 1916 by the New York Short Ballot Organization to the legisla- 
ture of that state. It suggests nominations to the people by the 
Governor, four weeks before the time closes for nominating judges. 
The purpose is to create "a judiciary that is ordinarily appointive 
(in effect) but with the appointments subject to challenge, and to 
confirmation or rejection by the people." 

The proposal comments on the fact that in the Constitutional 
Convention of 1915 the fight for a return to the appointive system 
was lost. But the people rejected the work of the Convention in 
toto, so that no such deduction is fair. But every argument leading 
up to the recommendation of a change in the method of selecting 
judges applies in favor of our recommendation. We quote only one 
paragraph to prove this. If you read "Chief Justice" for "Gov- 
ernor" this is shown by Paragraph III, which reads: 

III A more responsible method of nomination will give to the people better 
control over the judiciary than they now possess, inasmuch as it is far easier for 
the people to get the kind of Governor [read: chief justice] they want and thereby 
automatically secure the corresponding kind of judges than it is for them to have 
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to stand guard over their interests in every separate judicial contest amid the 
confusion of political campaigns. This constitutes in brief our answer to those 
who allege that we are trying to take away from the people the choosing 6f judges, 
a statement based on the superficial assumption that to have an officer elected by 
the people is equivalent to having that officer chosen by the people. There are 
still many who deceive themselves by failing to see that in a given case the appoin- 
tive way may be more democratic than the elective way, and it was, of course, this 
instinctive, unreasoning opposition to cutting out the unworkable sections of the 
elective list that made the whole Short Ballot movement necessary. Democracy 
does not mean having the people elect everybody, it means having the people 
control everybody. 

What are the practical features of the subject contained in this 
section? 

The election of the chief justice by the people. 

In relation to this it may be said that the highest and best 
result could be achieved if that were a separate election, held in the 
spring of the year on the expiries of the terms of office. The election 
of such an officer would engage the attention and interest of the bar 
to a degree never before realized and the bar would exercise its 
influence and its ability to choose in a manner not at present possible. 

No one could hope to secure the nomination to so important 
an office who was not, equally with the Governor of the state, a man 
of outstanding reputation and learning, and, additionally, of stand- 
ing at the bar. While the duties of his office would be selective and 
administrative, rather than judicial, under the structural scheme 
elaborated in these recommendations, nevertheless the position 
would be the highest attainable by a member of the bar of the state, 
in dignity, in influence and importance. 

No man, however great his practice or income, could afford to 
disregard the summons of his brethren of the bar that he should 
place himself at the head of this great coordinate branch of the gov- 
ernment of the state. And so high should be the office in dignity, 
emolument and influence, that the man of petty disposition, the 
man purely partisan, the schemer, the politician, the practitioner 
upon whose career any blot of suspicion or distrust may have rested, 
could not successfully aspire to or attain it. 

It is idle argument to say that to create a chief justice with 
powers of appointment so far-reaching would be to throw the judi- 
ciary into politics. It begs the whole question. If the President of 
the United States can be trusted to appoint the judiciary of the fed- 
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eral bench, presumably the Chief Justice of the United States could 
be similarly trusted, and yet we know that the executives of the 
nation and of the several states have often made appointments for 
particularly personal reasons, and the temptation and the risks of 
yielding to such temptation would be far greater when exercised by 
one not committed to a particular career, but still engaged in his 
progress toward further and perhaps higher political honors and de- 
sirous of welding together a support and adherence that will facilitate 
his further progress. The chief justiceship of the state would repre- 
sent the summation of a career, the highest and best gift of the pro- 
fession, and by the simple device of permitting the chief justice to 
continue as an officer of the court or of retiring full of honors, ability, 
any lawyer or judge, though garbed in the cloak of poverty, might 
still covet and enjoy so high a position. 

It must be borne in mind that Section 5 provides that the ap- 
pointments, by the chief justice, are to be "subject to confirmation 
by the Board of Assignment and Control." 

On the other hand, it is obvious at the outset, that if such a 
change were to be effected, the first chief justice of a given state 
would only enjoy this right to appointment in the case of individual 
judges of the various courts consolidated into the court of the state 
as their several terms of office to which they may previously have 
been elected should fall in by expiration, or by death; that is to 
say, the power would be, from the very beginning, a limited one and 
would involve the selection of persons qualified to succeed to the 
outgoing or deceased judge in the particular tasks to which he may 
have been assigned, and the duties which he was discharging. Surely 
a chief justice would be more competent to make more proper selec-, 
tions in the ordinary course than a governor, regardless of the fact 
that such chief justice as well as the Governor, might be from time 
to time the exclusive choice of a party rather than of the people of 
the whole state. The fact remains, and it ought to be recognized, 
that in a matter of such importance the bar of the state as a rule 
would have little difficulty in selecting the man to whom, above all 
others, such a gift as the nomination to this office, ought to be 
proffered. 

It may as well be noted in this connection under the sub- 
division as to serving during good behavior, that it is the theory of 
this unified court that it shall be self-disciplinary. 



42 The Annals of the American Academy 

We recognize the judge' to be a public officer and as a public 
officer he should be subject to impeachment in the name of the peo- 
ple, in the same manner as any other public officer. It is proper that 
there should be a court for the trial of such impeachments but it 
ought to have its place in that part of the Constitution or statutes 
of the state which relates to public officers, and not in a Judiciary 
Article. The court for the trial of impeachments is not a court of 
justice; it is a tribunal of the people. The considerations that move 
the manifold constituents of that tribunal are usually political. It 
is only in cases of the utmost scandal, where the patience of the pub- 
lic has been exhausted by the acts of a corrupt and venal judge, that 
the determinations of such tribunal may be characterized as just 
and impartial. In many cases the determinations of such tri- 
bunals are unsatisfactory, even where they result in driving from 
the bench one against whom charges have been preferred. The 
power to remove from its body an unfit judge for good and sufficient 
reason, and upon hearing duly had, ought to be vested in the court 
itself, and we refer accordingly to Section 10 below dealing with the 
subject of discipline of members of the bench and of the bar alike 
by a board or committee of the court, having jurisdiction exclu- 
sively of questions of that character. Apart from such cases, judges 
should serve during good behavior, and in order that the career of a 
judge may be a career, he ought to be able to look forward, at the 
expiration of his service, when he is full of years, to a continuation 
in part, at least, of the support upon which he has had to rely and 
not be required to reenter the practice of the law, rendered preca- 
rious by his age, although in many cases it might be rendered profit- 
able by his experience gained upon the bench. In the state of New 
York the device of official referees is a recognition of the value and 
importance of the pension system, although adopted in the face of 
an outstanding prejudice against any such pension system. 

Once the initial step has been taken, the number of judges 
being at that moment determined by the experience of the people up 
to that time, and all the existing judges taken up by the process of 
consolidation into the new court of the state, they will be grouped 
by the Board of Assignment and Control to the discharge of the 
various divisional duties which the court itself may have determined 
to be necessary, differentiating these parts according to their juris- 
diction and function and assigning the existing judges to the con- 
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tinued performance of those duties they have immediately been 
discharging. As these judges die, or their then terms of office 
expire, the court by the same Board may determine that successors 
need not be selected, thus reducing the number of judges if the 
amount of business does not require their continuance. But it is 
provided by the last clause of the section that the number of judges 
shall not be increased, except at the direction of the people, ex- 
pressed through the legislative will. 

It will be noted, finally, in this connection, that the term of 
office of the chief justice of the state can be made short. Two con- 
siderations lead to this recommendation : First, the office is intended 
to appeal to the leader of the bar for the time being, a man neces- 
sarily in most cases advanced in years, and upon whom the burden 
of his office should not be too long laid; in the second place, it recog- 
nizes the idea of accountability to the people and that they thereby 
will be afforded an opportunity in respect of their control of the 
judiciary branch of their government, to call, through the chief 
justice, the administration of justice to account at stated intervals 
by voicing anew their choice of the one through whom that control 
is exercised. 

Section 6. — Annual convention and special meetings of 
the justices. — The justices shall convene annually in January 
to elect the Committee of Discipline, a presiding justice of the 
section of appeal and presiding justices of the divisions of 
intermediate appeal, if any be organized in the several judicial 
departments, and to determine any matters relative to the 
Court of the State of New York that it is within their province 
to determine. They will also elect one justice from each judi- 
cial department to serve on the Board of Assignment and Con- 
trol. 

The Board of Assignment and Control may at any time 
call special meetings either of all the justices or of the justices 
of any judicial department. 

Section 7. — Removal or impeachment of justices. — Jus- 
tices may be removed by the Board of Assignment and Con- 
trol upon the certificate of the Committee of Discipline, speci- 
fying the unfitness or unworthiness of the justice requiring 
such removal and certifying the record of the hearing of the 
charges against him. 

Justices may also be impeached in the same manner as 
any other public officer. 
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This section recognizes the fact that a judge is a public officer. 
And his impeachment ought to be on the same basis as the impeach- 
ment of any other public officer and therefore a court for the trial of 
impeachments, if such court is to have power to try any public 
officer, should have power to try all public officers, and it should not 
therefore be a tribunal written into the judiciary article, but into 
the article dealing with public officers. In the very nature of things 
such a court is not a court, it is a tribunal. It is an unwieldy body. 
It has powers and limitations which are not general to courts as 
such. It involves a machinery and makes claims upon the time 
and service of men whose primary service is to do something else, 
which circumstance alone is enough to account for the generally 
unsatisfactory course of its proceedings and the nature of its arbit- 
raments. 

Section 8. — Masters. — The Board of Assignment and 
Control shall have power to direct the appointment of masters 
to dispose of procedural, interlocutory or supplementary mat- 
ters, with such powers and for such terms of office as it shall 
by general rule prescribe, and it may determine the number 
of masters in the several judicial departments. 

The chief justice shall appoint, subject to confirmation 
by the Board of Assignment and Control, as masters, members 
of the bar in good standing who shall reside in the judicial 
department in which they are appointed and who shall have 
been admitted for at least seven years. 

The legislature may prescribe the salaries of the masters, 
which may vary in the several judicial departments, but, in 
the absence of action by the legislature, the salaries of the 
masters may be prescribed and varied by the local fiscal munic- 
pal boards in the several counties, upon certificate of the 
Board of Assignment and Control. 

It may appear in studying this proposed section that it diverges 
from the fundamental rule for the framing of a judiciary article that 
it shall be generic and not deal with details. This report, however, 
deals primarily with the jurisprudence of the state of New York. 
And in that state it has been determined by executive authority, 
acting on the advice of an attorney-general, that this particular 
method of speeding up the judicial machine is unconstitutional. 
Your committee is so convinced of the value and importance of this 
particular method of expediting justice and of relieving the strain 
upon judicial officers, that we have inserted it among the sections of 
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a judiciary article although differing from the opinion of the attor- 
ney-general above referred to and believing that the same result 
could be achieved by legislative enactment, e.g., in a Short Practice 
Act. The only reason for inserting it in a judiciary article is that 
these officers must be paid, that their salaries will be a county or 
state charge and that the fact must not be disguised that from this 
body of officers, selected in the manner described in this proposed 
judiciary article, there will develop material available for selection 
from time to time to fill vacancies in the body of the judiciary itself. 
Irrespective, however, of these considerations, it is essential that 
the nature of this reform should be carefully set forth, and we can 
do so no better than by quoting from an English authority secured 
by Mr. Choate when he was Ambassador to the Court of St. James, 
for the purpose of aiding the Commission on the Law's Delay, at that 
time appointed by the legislature for the purpose of considering 
methods of reform. This commission had analyzed the state of 
litigation in New York and it had gotten together a mass of statis- 
tics, which later and in another form was summarized by Mr. 
Charles A. Boston in a paper in which he demonstrated that of the 
bulk of our judicial decisions more than 50 per cent thereof were 
concerned with matters of procedural and interlocutory detail. 16 
In the discussion on legal efficiency above referred to, it was urged 
that if judges could be confined to the determination of issues and 
deal with the rights of parties, while all interlocutory and prelim- 
inary matters were to be urged and adjudicated before these masters 
by means of the "summons for direction" and "summons for judg- 
ment," as used in England, the greatest step forward in the simpli- 
fication and expedition of practice would be achieved. Briefly 
summarized, this system pours into the test tube of "issue joined" 
the quick solvent of prompt omnibus interlocutory relief and pre- 

" At the request of the American Bar Association, Mr. Frank C. Smith made 
an examination of the general digests for the first quarter of 1910 to determine 
what proportion of the reported cases related to matters of procedure. His report 
shows that more than one-half of all the points ruled on during that period of 
time by the state and federal courts of the United States related to matters of 
practice and procedure, and less than one-half of the points to matters of sub- 
stantive law. The table which he prepared was printed in the Docket for March, 
1917, and showed a total of 5,927 cases, in which 22,986 points were presented for 
adjudication, 12,259 of which were points on practice, i.e., adjective law, or 53.32 
per cent which, by comparison, he figured to be an increase df 5.07 per cent. 
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cipitates at once the "bad faith defendant" or the "hold up plain- 
tiff" and leaves the pure crystals of definite, specific, bona fide issues, 
with which the court has to deal. 

The preliminary work up to the threshold of the trial is conducted by an 
efficient staff of Masters. They must be members of the bar, or solicitors, of over 
ten years' standing. The position is one of importance and dignity and is highly 
prized. From the time a writ is returnable until issue is finally joined, the Masters 
deal with the proceedings, and it is impossible to overrate the efficiency, celerity 
and usefulness of their work. If a defendant fails to enter an appearance the 
plaintiff may take his judgment before a Master. If the plaintiff is suing for a 
liquidated sum, for a tradesman's bill, for instance, or upon a promissory note, or 
even for the rent of premises, or the possession of land, he may endorse upon his 
writ the nature and amount of his demand. Immediately upon the entry of 
appearance by the defendant, which must be within eight days, the plaintiff may 
take out a summons for judgment, which is returnable in four days. This sum- 
mons is heard by a Master and immediately disposed of, the evidence being con- 
fined to a brief affidavit by the plaintiff that the money sued for is due and payable 
and that the defendant has no defense to the action, and the affidavit of the defend- 
ant stating his defense. If the Master is of opinion that the defendant's affidavit 
does not disclose a meritorious or substantial cause of defense he at once gives 
judgment for the plaintiff. If he is of opinion that the defendant has some answer 
to the plaintiff's demand three or four courses are open to him: (a) he may, if the 
parties consent, try the case himself, in which event the hearing will be without 
pleadings, and upon oral evidence, in the Master's private room; or (b) he may, 
whether the parties consent or not, put the case in the " Short Cause List, " to be 
heard, probably during the ensuing week, by a judge in open court, and in this 
case also,, without pleadings and upon oral evidence; or (c) he may give leave to 
defend upon the condition that the defendant forthwith pay the sum in dispute 
into court, or unconditionally, and in such case the action will take its usual course. 

It will thus be seen that in every instance where a plaintiff is suing upon 
demand of this nature (and in every country the bulk of litigation must be of this 
character) final judgment may be obtained within from two weeks to a month from the 
date of the service of the writ. 

In all other actions on contract, and in tort, the plaintiff is compelled before 
taking any step in the action, other than an application for an injunction, or for 
a receiver, or the entering of judgment in default of defense, to take out a ' 'sum- 
mons for directions. " This is returnable within four days and is heard by one of 
the Masters, who has power thereon to direct whether or not there shall be plead- 
ings, and the place and mode of trial, and also whether there shall be " particulars, " 
admissions, discovery, interrogatories, inspection of documents and commission 
for the examination of witnesses. All of these things are open to the application 
of either party and are granted or refused in the discretion of the Master. If he 
directs pleadings he may at any time subsequently, if he is of opinion that such 
pleadings do not sufficiently state what the respective parties' contention will be 
at the trial, order that particulars be given of any averment. For example, if an 
agreement is alleged he will order that its date be given, and whether it was oral 
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or in writing, and if it is oral who it is alleged it was made between, and if in writing 
that the document be identified. 

The Master has also power to order each party to make a list of all documents 
in his possession which are material to any question in issue in the action, and to 
permit his opponent to inspect and take copies of such documents. This dis- 
closure is technically known as "discovery of documents," and undoubtedly tends 
to save expense and shorten litigation. The Master may, furthermore, order 
either party to answer on oath before the trial certain questions submitted by his 
opponent, upon the terms that if the party to whom the interrogatories are ad- 
dressed is the plaintiff, the action be stayed until he answers them, or, if defendant, 
that, in default of answering, his defense be struck out. 

Finally the Master has power upon the application of either party to strike 
out the whole or any part of a pleading which he deems irrelevant, or he may give 
leave to enter judgment if the defendant by his defense admits the statement of 
claim. 

The proceedings before the Master are of the simplest kind. He sits behind 
an office table in his room, and the solicitors or counsel who appear to support or 
oppose summons, stand before him and argue their points in a conversational tone. 
In this business-like way he gets through twenty or thirty cases in the course of a 
day, and although his decisions may involve summary judgments for thousands 
of pounds, his orders are made while the parties are before him, being endorsed 
upon the summons itself. There is an appeal from him to a judge who sits in 
Chambers to hear such appeals, but in the great majority of cases the decision of 
the Master is final. 

It is hard to add anything to the defmiteness of this description. 
It must be frankly stated that one of the addresses made before the 
New York State Bar Association in Brooklyn in 1917 pointed out 
certain respects in which the system in England was not working to 
complete satisfaction. But in the metropolitan districts of the 
state at least, where the congestion of business is the most notable, 
the permission to appoint and use such Masters is, in the judgment 
of your committee, essential to a scheme of reform, and it ought not 
to fail of being made available by any sin of omission on our part. 

Section 9. — The Board of Assignment and Control. — The 
administrative business of the Court of the State of New York 
shall be conducted by the Board of Assignment and Control 
composed of the chief justice, the presiding justice of the sec- 
tion of appeal and of one justice from each judicial department 
elected annually. Every power adequate to that end is hereby 
conferred upon it. 

It shall promulgate rules for conducting the judicial busi- 
ness of the Court of the State of New York, and may prescribe 
common forms for use therein. In the absence of action by the 
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legislature it may prescribe rules of evidence. It shall from 
time to time define the number and jurisdiction in civil or 
criminal matters of the several divisions of the Court of the 
State of New York and prescribe the parts and terms thereof, 
and assign justices to service therein. 

It shall act without delay upon all appointments of justices 
and of masters made by the chief justice under Sections 5 and 
8 hereof. 

It shall provide for the appointment of the official staff of 
the Court of the State of New York, except that each justice 
may, subject to its approval, appoint his own private secretary 
and confidential attendant. 

It shall prescribe requirements of character and attain- 
ments for admission to the bar, including the oath of office, 
and shall admit those applicants who shall comply therewith. 

It shall certify annually to the legislature such judgments 
against the people of this State as may require an appropria- 
tion. 

The chief justice shall be the chairman of the Board of 
Assignment and Control. 

By this section the great judiciary system of a state is made 
self-administering. The people control the purse strings, the local 
supervisors or a board of estimate and apportionment together with 
the legislature control the budget and can limit extravagance, but 
in the matter of making the court machinery efficient and to that 
end having the power to control and regulate the conduct of every 
unit in the working force, the' judiciary system is put upon a business 
basis. The only question is whether or not civil service rules ought 
not to yield to the operation of such an administrative system, for 
in a matter where the rights of a community are involved, the right 
of a man to a job under some hard and fast civil service regulation 
ought to yield to the public convenience. The head of the police 
force, for example, dismissing a subordinate for disobedience or 
inattention to duty, ought not to be compelled on a writ of certiorari 
to reinstate such insubordinate subordinate, for both discipline and 
efficiency are thereby very seriously impaired. It ought not to be 
impossible to adjust the operation of a reasonable civil service 
system to the efficiency of a court which, after all, in its ultimate 
analysis, is an agency of the community for the administration of 
justice, and not merely a forum or amphitheatre for the settlement 
of personal disputes. 
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Section 10. — Committee of Discipline. — The justices shall 
elect annually a Committee of Discipline composed of five 
justices and of two members of the bar who shall have been 
admitted for at least fifteen years. 

The Committee of Discipline shall maintain discipline 
among the justices, the masters, the official staff and the mem- 
bers of the bar, and, for that purpose, shall have power, after 
due hearing, to censure, either privately or publicly, fine or 
suspend any master or any member of the official staff or of 
the bar, to remove any master or any member of the official 
staff, to disbar any member of the bar, and to recommend to 
the Board of Assignment and Control the removal of any jus- 
tice. 

The chief justice shall be ex officio a member of the Com- 
mittee of Discipline, and shall be its chairman. 

Here again we have the same feature in its more specific aspect. 
The judicial body corporate is given the power to purge itself of 
unfit and unworthy membership. The advantage of a self-dis- 
ciplining machinery over the unwieldy and dilatory process of a trial 
before a court for the trial of impeachments lies in the fact that in the 
majority of cases of a judge against whom it was charged that he was 
unfit, for whatever reason, to continue to administer justice in the 
community, he might be prevailed upon by the Committee of Dis- 
cipline, except in the most flagrant case, where the disciplinary pro- 
ceedings should take their full course, to resign and to avoid the 
scandal incident to the prosecution of a public officer for conduct 
unworthy of his office. It might be said, on the one hand, that no 
plan should be supported that would enable such scandals to be 
hushed up, and that it is a great object lesson to the community 
when any representative body of its citizens rebukes and eliminates 
from its membership one who has been guilty of unworthy conduct. 
On the other hand it may be asserted that one such experience is 
sufficient as an object lesson in any one generation. But the object 
lesson loses its entire value and validity if it results in the particular 
complaint being resolved into a political contest and into an align- 
ment of votes on the question of unfitness, conditioned, not by the 
facts of the case, but on partisan or other political considerations. 

In the second place, it should be noted that this Committee on 
Discipline is to consist not only of justices of the court, but of 
members of the bar and is to have power to deal with members of 
the bar who are accused of unprofessional conduct. As a matter of 
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interest to readers outside of the state of New York, it may be noted 
that the activity of certain committees of the bar in the city of New 
York since the date of the promulgation of the Canons of the Ameri- 
can Bar Association has been most commendable, but at the expense 
of these associations, in weeding out from their membership, on 
complaints made upon the proper judicial authority, men accused 
of various forms of professional misconduct, so that for this partic- 
ular period there has been an unusual number of decisions in the 
reports of the state of New York of attorney cases, resulting in 
censure, suspension, disbarment. In many cases there has been a 
complete vindication and rehabilitation of the accused lawyer, for 
it is equally the function of such a disciplinary tribunal to protect 
the honorable and reputable member of the profession against 
injury or hold-up attacks as to rebuke and punish the man who has 
violated his oath of office. 

In the third place, it may be stated that once we concede that 
the judiciary of a state is to be a great business administrative body 
with a primary duty of administering justice, but with these neces- 
sary, coordinate and subordinate functions and duties, then it be- 
comes proper to contend that there may be men appointed to the 
judiciary for the express purpose of being assigned to these adminis- 
trative or disciplinary functions, so that the judges constituting the 
Board of Organization and Control, or the Committee of Discipline, 
may be assigned upon their appointment specifically to these func- 
tions and may never have to sit at all, except in emergencies, in the 
trial of causes, or in the hearing of appeals. It is obvious on the 
other hand that judges who have "done their bit" in the trial of 
causes or in the appellate work of this court may on passing the age 
of sixty, with their ripe experience and acquaintance with the mem- 
bers of the bar in their particular community, be assigned to the 
execution of these governing and disciplinary powers and relieved 
of the confinement and stress of the daily court work, and may in 
this way perhaps, render to the bench and to the profession the 
supreme service of which they are capable. 

Section 11. — Justices of the peace. — The legislature may 
provide for the election or appointment of justices of the peace 
throughout this State except in cities of the first and second, 
class, and may prescribe their jurisdiction and a method for 
reviewing their acts, but the powers of the justices of the peace 
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shall in no case be greater than the powers of the existing 
courts of the justices of the peace, hereby abolished. 

The insertion of this section is apparently inconsistent with the 
general scheme of the whole proposed judiciary article, and yet it is 
an essential part of a satisfactory judicial scheme. 16 And this is so 
because of the very reason suggested by our observations above 
with regard to the tendency to erect rough-and-ready tribunals for 
the expeditious settlement of disputes between members of the 
community. It is very much in line with the rules of the New York 
municipal court above referred to, providing for the arbitration or 
conciliation of controversies. The justice of the peace is an institu- 
tion rather than a tribunal. The powers that are conferred upon him 
by the legislature enable him to assist the machinery of government 
in the imposition of fines, and he acts as a shock-absorber to the 
courts in his ability to dispose in a rough-and-ready way of con- 
troversies which might otherwise assume larger proportions, and en- 
gage the time and attention of more important functionaries. In 
rural communities, where the court house is not easily available to 
those residing in a large county, the resident justice affords a method 
of dealing with petty and irritating disputes that has on the whole 
proved satisfactory in the experience of the community. At the 
same time it must be conceded that providing for such justices of 
the peace in a constitutional, judiciary article of the nature here 
propounded, is only warranted logically in a permissive form. It 
is obvious that the legislature in providing a method for reviewing 
their acts would naturally, as they have done in the case of work- 
men's compensation acts, impose upon the Supreme Court or the 
Court of the State in its proper appellate division or part, the duty 
of correcting such errors as might be permitted to be taken up on 
appeal. 

Section 12. — Statutes, decisions and judicial statistics. — 
The legislature shall provide for the speedy publication of all 
statutes and of such decisions and judicial statistics of the 
Court of the State of New York as the Board of Assignment and 
Controlfmay from time to time require by its certificate to the 
Secretary of State ; but all statutes and decisions shall be free 
for publication by any person. 

'• See article in this issue by Herbert Harley, relating to these function- 
aries, and how their efficiency may be increased. 
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Some of the more far-sighted of those who have been working 
for reform in the administration of justice have insisted that the 
collation and publication of information in regard to the business 
of the courts, as with regard to the performance of duty by any 
other servants of the public, will itself result in a better administra- 
tion and in so far as it has been possible in various communities to 
secure the publication of judicial statistics, in identical degree the 
courts themselves, confronted with the result of their labor and 
contemplating the residuum of work undisposed of at the end of a 
definite period have devised the means and machinery for expediting 
the discharge of their duties and making the courts more efficient. 
Therefore this is a most vital clause in the suggested plan of read- 
justment. 

Section 13. — Present Justices and Judges. — The justices 
and the judges of the existing courts of record, hereby abol- 
ished, shall become justices of the Court of the State of New 
York to serve for the remainder of the terms for which they 
have been severally elected or appointed, during good behavior, 
and with such duties as may be assigned from time to time 
to each by the Board of Organization. The present salary of 
no such justice or judge shall be reduced during the term for 
which he has been elected or appointed. 

The only question in regard to this section might arise in the 
provisions that the judges taken over from the existing courts for 
the terms for which they were elected by the people might be un- 
favorably affected by the words, "during good behavior," and 
be subjected to a new disciplinary process which might terminate 
their enjoyment of the office before the expiration of the term for 
which they were elected. Assuming but not conceding this to be 
true, it is better that there should be a possible case where it might 
be claimed that the right of the judge to the office had been in some 
way violated and that he should have some claim for compensation, 
if he could find a court to endorse and effectuate such claim, after 
he had been removed for misconduct, than to amplify, enlarge or 
make too specific the section of the new Constitution. 

If the people have the power by an amendment of the Con- 
stitution to abolish a court, to consolidate several courts, or to 
create new courts, it is obvious that by the same power they may 
terminate the enjoyment of office by existing officials. The supposed 
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case is not likely to occur, but in order that the court may readjust 
its new business and continue unhindered the disposition of existing 
business and equally in order that it may divisionalize its various 
functions so as to dispose of all grades of judicial business engaging 
the attention of all the consolidated courts at the moment of their 
change, it is fitting and appropriate that all the existing judiciary 
should be taken up into the new court of the state. 

Section 14. — The Board of Organization. — The chief 
judge of the existing court of appeals and the presiding justices 
of the several appellate divisions of the existing supreme 
court, or their successors, together with three members of the 
bar who shall be in good standing and shall have been ad- 
mitted at least fifteen years and who shall be appointed by 
the chief judge of the existing court of appeals, are hereby 
constituted the Board of Organization which shall consolidate 
all the existing courts of this State into the Court of the State 
of New York. 

It shall adopt a seal for the Court of the State of New 
York, shall transfer to the Court of the State of New York all 
the business and records of the existing courts, and shall assign 
such of the clerks, officers and attendants of the existing courts 
to duty in the Court of the State of New York as may be req- 
uisite to preserve the continuity of the existing judicial busi- 
ness. 

In organizing the Court of the State of New York, it may 
exercise any or all of the powers hereby conferred on the Board 
of Assignment and Control, and it shall continue in office until 
the Board of Assignment and Control shall be organized. It 
may appoint a secretary and employ all necessary legal and 
clerical assistance. 

The chief judge of the existing court of appeals shall be 
the chairman of the Board of Organization. 

This section is a section of temporary operation, but absolutely 
imperative. There must be some body charged with the duty of 
effectuating the transfer of business, the organization of the court 
and the adoption of a seal, the assignment of clerks, officers and 
attendants, the doing of any act "requisite to preserve the continuity 
of existing judicial business." 

Section 15. — Procedure. — The statutes regulating the 
organization and procedure of the existing courts and the rules 
of the several existing courts shall become rules of the Court 
of the State of New York, subject to the provisions of Section 
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9 hereof, but the said statutes as statutes are repealed as of 
the last day of December, one thousand nine hundred eighteen. 
The Board of Organization shall promulgate a schedule 
of statutes and rules hereby repealed. 

This section presents the nexus between this constitutional 
article and the change in practice and the regulation of business, 
more summarily discussed in the closing part of this report, namely, 
the Short Practice Act and the Rules of Court. 

It is of course assumed that when it is provided that tfie Board 
of Organization shall promulgate a schedule of statutes and rules 
hereby repealed that that carries with it the force of employes and 
the expenses necessary for the expeditious promulgation of such 
necessary schedules and this is involved definitely in the next section, 
Section 16. 

Section 16. — Expenses of organization. — The legislature 
shall provide for all the expenses incident to the organization 
of the Court of the State of New York and to making effective 
the provisions of this article. 



ness 



This section requires no argument in support of its reasonable- 



Since Part I of our report was written, we have received by 
courtesy of the American Judicature Society the report of the 
committee of the Mississippi State Bar Association, which has been 
at work for several years on a plan for unifying the judicial system 
of that state. It is with great satisfaction that we note the sub- 
stantial similarity of our conclusions, due, doubtless, to the fact 
that we both started from the plan of the American Judicature 
Society as a primary suggestion. 

It is well to note the substantial points of difference in the 
conclusions reached in this Mississippi draft. 



In the first place, the judicial power of their state is to be 
vested in one general court consisting of three permanent divisions: 
(1) the Court of Appeals; (2) the Circuit Court; and (3) the 
District Court. The District Court is given full original jurisdiction 
over matters heretofore cognizable before the justices of the peace, 
and all matters at law or in equity where the amount involved does 
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not exceed 1500 in value, and over certain misdemeanors, and any 
civil case where the parties so stipulate, regardless of the amount 
involved, but the jurisdictional amounts limiting the matters before 
this division may be varied by the Judicial Council, which corre- 
sponds to the Board of Assignment and Control. The term " Judi- 
cial Council " appears in many ways more felicitous, if not as defin- 
itive as the longer term to which we have committed ourselves. 

The second division is called the Circuit Court, and is sub- 
divided into a Chancery Division and a Law Division. 

The first division is styled the Court of Appeals. 

B 

We commendxthe scheme for the organization of the Court of 
Appeals into divisions and note that the plan is not materially 
diverse from our own, and we note Section 3 of Art. VI, which 
provides that no case shall be adjudged in that court until the 
record or briefs have been fully read, or heard read by at least three 
justices or judges thereof. 

C 

The next point of difference is that it contemplates an elective 
judiciary, those who are members of the Court of Appeals being 
designated as "chief justice" and "associate justices," and the 
others of the Circuit and District Courts being called "judges." 
But there is an interesting requirement that no person shall become 
a candidate for judge or justice or be appointed thereto until he 
shall have been examined by the Judicial Council (1) upon his moral 
fitness, (2) upon his administrative and executive fitness, and (3) 
upon his legal learning! 

With such safeguards upon the selection of candidates for 
judicial office the elective system loses its most objectionable 
features, but also loses its justification, for if the judicial council over 
which the chief justice of the general court presides, has this veto 
power, it might as well have, through its chief justice, its selective power 
complete. And in its discussion of its proposed plan, at page 28 of 
its report, the Mississippi Committee makes the following argument, 
which we deem of sufficient informatory interest to quote in full: 

The most serious objections to the elective system practically reduce them- 
selves to two, which can be stated thus: (1) That judicial campaigns too fre- 
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quently degenerate into mere ordinary political or personal scrambles much 
below the dignity of the judicial office, thereby considerably lowering it in the 
public regard, with incapable and unfit men in some instances offering and being 
elected by the means of such methods as such men are the more apt to use, and 
(2) that local questions and temporary passions, and interested combinations, 
social, political or commercial, may deter a judge or else humiliate him by defeat. 
The first of these objections is met by providing that the candidate shall be 
examined on all the elements of his fitness. While this is not essential at all to 
the plan, we do suggest it in all seriousness and point to examples of such modern 
and enlightened principle as are already in use with us in reference to candidates 
for bank examiners and superintendents of education. If important as to those 
purely administrative officers, how much more so to those who pass judgment 
not only upon the property rights of our people, but even upon their very lives 
and liberties. It will be observed that ample provisions are suggested to secure 
entire impartiality and justness of decision on these examinations. There could 
certainly be no objection to the arrangement on the part of any candidate who 
really possessed, and was conscious of possessing, the suitable qualifications, and 
who being fit should be, and would be, willing to put the same to a test. In fact 
only fit men would offer, — the unfit would not appear for an examination. It is 
further provided that the Judicial Council shall prescribe and enforce general 
rules and regulations for the conduct of judicial campaigns and for the promotion 
of the dignity and integrity thereof. These two proposals simply would furnish 
additional means, by which the courts themselves, through the aid and agency 
of an authoritative and representative central head could be allowed, and could 
have the power, to work out their own salvation. The public expects, and rightly 
expects the courts to be above ordinary politics and political methods, and to 
exhibit a higher quality of honorable and efficient service, and yet the full means 
by which they are to attain to the high standard is withheld from them. Lawyers 
should continually call attention to these things. 

The second objection is taken care of as hereinbefore alluded to by the 
enlarging of the circuits for election to six in the whole state, thereby getting the 
judges beyond any mere locality or provincial section and any evil punitive 
powers therein, and yet not making the area so large that the people therein may 
not have full opportunity to know the men that offer, and the separation of 
judicial elections wholly from any other precludes such evils as swapping and to a 
great extent the injection of factional politics therein. As to the district judges 
the second objection is not eliminated entirely. But the taking away from them 
of the liquor litigation and the fact that no large questions of general public 
interest will be before them and no cases of sufficient individual importance as to 
arouse any combined animosity greatly weakens its force. The people in the 
small territory of the district courts would know each candidate, his life, character 
and ability without the necessity of any extended campaign, and the extremely 
objectionable feature of a judicial candidate making in these small districts a 
house to house button-holing campaign could be eliminated by the proper regula- 
tions prohibitive thereof to be provided by the Judicial Council as aforementioned. 
And again, the whole matter is still further safeguarded against any egregious 
error in selection by the provisions for removal in intolerable cases by the Judicial 
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Council by a five to seven vote thereof, for causes shown. The elective principle 
possesses certainly one advantage and that is that the people will be unlikely, and 
it will be unusual, to remove a satisfactory judge, as has been the general expe- 
rience wherever the plan is in operation. It will give greater permanency and 
stability in the personnel of the courts. Under the appointive system with us, 
faithful and efficient judges were removed to give place to political or personal 
preferences, and the Supreme Court has entirely changed in personnel several 
times within a period shorter than the term of one judge in some states, — a con- 
dition which is extremely objectionable especially in a court of last resort. 

There is so much of merit in the appointive system, however, when not 
excessive power as to the number of appointments is granted to any one man, that 
undoubtedly a small portion of it ought to be preserved in any highly efficient 
judicial system. A combination of the elective and appointive systems, the 
former predominating, would produce results superior to either alone. We have 
suggested therefore such a combination and to that end, have suggested that the 
judges of the chancery division of the Circuit Court be appointed by the chief 
justice, who on account of the large measure of responsibility placed upon him 
for the workings of the department, and because of his superior means of knowl- 
edge of the qualifications of lawyers and judges, should exercise this function. 
There are many able lawyers whose services on the bench the state would be most 
fortunate to secure, who would under no conditions offer at an election. There 
are many whose habits of life and study are such that they possess not a particle 
of political capacity and who could not be elected. The state ought not to be 
cut off from the chance to secure the services of some few such men. These are 
usually just the character of lawyer who would most admirably meet the demands 
of the laborious service of the chancery division. That court is such, that few 
of the people attend it or have an opportunity to observe or know the judge. It 
is by no means a people's court, while on the other hand the judges of the law 
division of the Circuit Courts and of the District Courts with the attendance of 
juries and numerous witnesses before them, would be to a large measure at all 
times under close, general, public observation. 

This combination of the elective and appointive plans would tend furthermore 
and greatly to get better results both in the elections and in the appointments. 
The people would no doubt take that pride and thought and care on the subject 
that the men elected by them should not be inferior generally to those appointed, 
and the appointing power would most certainly be extremely diligent and careful 
that his appointees should not rank in ability and character below those elected, 
each knowing that if in the end one continued to fall behind the other it would 
have to go by the board and the power be surrendered. 

Some further of the appointive system has been suggested to be preserved 
in the filling of all vacancies by appointment by the Chief Justice by promotion. 
This is for the purpose (1) of avoiding special elections of which the people have 
had, .and are having too many, and of which they are becoming exceedingly tired 
and are taking little interest, (2) because at such special elections there being 
generally several candidates there is election by mere plurality, which may be 
accidental, or even unfortunate, (3) for the inducement that such chance of pro- 
motion would present to good material to offer for circuit and district judges, 
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particularly the latter; (4) because it is better to promote an experienced judge 
than to select an entirely new man; and (5) to further relieve these appointments 
to some extent from our previous curse of mere politics in such matters. 

D 

We note also the amplification of the powers of the general 
court vested in this Judicial Council and the powers of such Council 
to make, alter, amend and promulgate all rules regulating the 
pleading, practice and procedure in all the courts. There is a 
provision that the legislature may repeal any such rule in whole or 
in part, provided it has been given two years' trial in operation. 

E 

We note further the short term idea for the Chief Justice of 
four years. 

We note further that removal is to be by impeachment or a 
two-thirds vote of each branch of the legislature, except as to the 
judges of the second and third divisions who may be at any time 
removed "by at least a five to seven vote of the Judicial Council 
for (a) inefficiency, or (b) incompetency, or (c) neglect of duty or 
(d) conduct unbecoming a judge." 

There is also provision for justices of the peace and permission 
to the legislature to establish municipal criminal courts and quasi- 
judicial tribunals. Any reader of our report who desires to examine 
the reasons proffered by the Mississippi Bar Association, whose 
address unfortunately is not appended to the report, can doubtless 
secure a copy of such report from the printers, Hederman Brothers, 
Jackson, Miss., or Herbert Harley, Secretary of the American 
Judicature Society, 31 West Lake Street, Chicago, 111. 

F 

We notice that in providing for the division for the trial of 
causes not exceeding $500 in amount, the Mississippi Bar Associa- 
tion has commented as follows upon the English system which we 
have so strenuously advocated, in respect of the scheme of masters: 

One of the reasons why the trial courts in England have been able to handle, 
with a few judges, such an enormous number of cases per year, is because all non- 
contested cases are disposed of and all preliminary matters of pleadings, etc., are 
heard and made ready, by registrars, referees, masters, etc., who are learned in 
the law. 
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And it is to be noted that this division of courts of small juris- 
diction, called "District Court," in the Mississippi plan, corre- 
sponds to the County Court scheme in England. In the debates 
that preceded the New York Constitutional Convention in 1915, 
it was urged with considerable force, and with the most sincere 
conviction in the upper part of the state, that the people would 
not consent to the abolition of the Surrogates' and County courts 
for the reason that they were locally accessible; that even though 
the judges presiding over these courts were not always men of 
supreme court calibre, yet they were of the vicinage, they were the 
confidants of the community and that if they committed errors of 
law, their acts were readily reviewable. The trouble with this 
criticism was that it assumed that, if the courts were taken up into 
a general court, the present scheme of differentiating between the 
Supreme Court with its terms and judges, and the County and 
Surrogates' courts with their terms and judges, would come to an 
end, and the people would be remitted to terms and sessions of a 
court not corresponding to that with which they were familiar. 
This begs the whole question and is far from being the purpose of 
the unification of the courts. For, if the Surrogates' Court of a 
particular county is taken up by this amendment into the Court 
of the State, nevertheless, the Surrogate or County Judge presiding, 
is also taken up into the judicial system, which contemplates a 
divisionalization of the jurisdiction of that court and an immediate 
and continuous assignment of that particular functionary to the 
same duties he has been discharging with the most important 
modification and development that in any matter coming before 
him for cognizance, he can exercise at law or in equity the plenary 
powers of the unified court into which his court has been taken up 
and assimilated. 

G 

In connection with our discussion of one or more appeals, it is 
interesting to note the general purpose of the Mississippi plan "to 
eliminate more than one trial in the court below and the delay and 
expense of two trials, where the lower court is presided over by a 
judge learned in the law," that is to say, that appeals are duplicated 
only where taken up from a quasi-judicial tribunal or a justice of 
the peace, or district judge. Consequently from any divisional 
part of the unified court other than these, the appeal is direct to the 
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division of final appeal. Your committee has no quarrel with this 
device. 

H 

With regard to the method of selection of judges, we note that 
the Mississippi plan contemplates that with the exception of the 
chief justice, who is to be elected from the state at large, the asso- 
ciate judges and justices are to be elected territorially from within 
the various circuits and contiguous territories which are to be 
created by the Judicial Council, but we note this extract from the 
report with regard to the question of candidacy for judicial office: 

The size of the present Supreme Court districts, each covering one-third of 
the state deter all but a few from indulging in any active ambition towards the 
Supreme bench. Lawyers do not now practice over many counties as in years 
past. An able lawyer in one county may be almost unknown to the people at 
large in a distant part of one of our present Supreme Court districts. To make 
now such a canvass as is necessary to become generally acquainted means the abandon - 
merit for months of their practice which few can either afford or will risk. 

Then, after discussing the question of the territorial arrange- 
ment of the circuits for the more important judicial offices, this 
proposition is set forth, which bears, we think, adversely on the 
question of the propriety of election to judicial office: 

It can well be apprehended that there is more than one circuit in the state 
at present where certain influences, or certain combinations, especially in those 
containing a large town or city, may hold the balance of the voting power, and 
put a judge in fear unless he do or omit to do as it shall be brought to his under- 
standing that he is expected. This is obvious and need not be dwelt upon. So 
being it must be safeguarded everywhere possible. 

Part Two — Suggestions for a Short Practice Act 

From the foregoing suggestions with regard to matters of suffi- 
cient permanent importance to be set forth in a Constitutional 
Judiciary Article, we pass to the second stage of this report, i.e., 
what matters of procedure may properly be left to the control of 
the legislature as representing the people rather than committed to 
the courts for their regulation and development from time to time, 
that is to say, what ought a Short Practice Act to contain in con- 
tradistinction to rules of court. 

From one point of view this is the most difficult task before the 
bar. It may be that the American Judicature Society has so con- 
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sidered it, because, having framed a general Judicature Act and being 
now engaged in formulating rules of general applicability, it pro- 
poses as the last stage of its service to the profession and to the com- 
munity, to propose a model Short Practice Act. This committee 
has had the advantage of considerable material, but the wealth of 
it available has merely proved the magnitude of the task. 

The English Judicature Acts, beginning with the Supreme Court 
Judicature Act of 1873, 36 and 37 Vict. ch. 66, marked a most 
interesting step in the evolution of the simplification of practice by 
the unification of courts. It consolidated into the Supreme Court 
of Judicature in England the High Court of Chancery, the Court of 
Queen's Bench, the Court of Common Pleas, the Westminster, the 
Court of Exchequer, the Court for Probate, the Court for Divorce 
and Matrimonial Causes, and the London Court of Bankruptcy, 
and divided the new court into two "permanent divisions," one 
under the name of "Her Majesty's High Court of Justice," which, 
it was provided, "shall have and exercise original jurisdiction, with 
such appellate jurisdiction from inferior courts as is hereinafter 
mentioned," the other, "Her Majesty's Court of Appeal," which 
was "to have and exercise appellate jurisdiction with such original 
jurisdiction as hereinafter mentioned as may be incident to the 
determination of any appeal." 

A member of the New Jersey bar 17 rendered a considerable 
service to that state by contrasting the courts and procedure in 
England and those in New Jersey with a view to the enactment of 
the Short Practice Act of New Jersey. The Connecticut Short 
Practice Act is probably as concise as any in operation. There has 
also been promulgated in the state of Illinois, "An Act in Relation 
to Practice and Procedure in Courts of Record." 

The Rodenbeck Commission in New York in its report herein- 
before referred to, 18 drafted a Civil Practice Act of seventy-one 
sections, which has been subjected to very careful and, in the main, 
sympathetic examination and criticism — in particular, by a commit- 
tee of the New York State Bar Association in 1916. With the 
following preliminary statement we are in hearty accord: 

"The present code system in this state of regulating details of 

17 Hartshorne, Courts and Procedure, England and New Jersey, published by 
Soney & Sage, Newark, New Jersey, 1905. 

18 Vol. I, 1915. 
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practice by statute has been tried and has so lamentably failed and 
has been condemned in such unmeasured terms that it may be 
passed by without further comment." 19 

The most helpful, interesting and valuable examination and 
criticism was made by a subcommittee of the "Committee on Prac- 
tice and Procedure in the Supreme Court" of the New York County 
Lawyers' Association, of which Mr. Max D. Steuer was chairman, 
which drafted a Short Practice Act of fifty-six sections. Your 
committee deems this draft of sufficient importance to annex it as 
an exhibit to this report, marked "A." For the purpose of this 
discussion, however, and to support our contention that any such 
act must be less specific, we venture to call attention to Sections 20 
to 29 inclusive, which relate generally to examinations of parties 
and inspections of documents before trial within or without the state, 
and contain nearly 1,40Q words. 

Each of these sections is in itself concise and specific and pre- 
sents a particular phrase of the subject-matter covered, but in our 
judgment it is too voluminous and too specific. Having the force 
and operation of a statute the mere fact that it is provided else- 
where in the same statute that it shall be "liberally construed" 
will not alter the fact that, as with similar provisions in the past, 
procedural statutes are usually construed into refinements, elabo- 
rated into particulars that have led the legislature to enter upon a 
career of amendments and supplements that soon swell the original 
compact statute into an unwieldy code. We have selected, ac- 
cordingly, these particular sections for the purpose of illustrating 
our primary contention that in a statute as well as in a constitu- 
tional provision the treatment should be generic and not specific. 
We start, therefore, with the premise that in our proposed constitu- 
tional article there has been provision made for the appointment 
of Masters or Supreme Court Commissioners before whom the 
preliminary, interlocutory or supplementary procedural motions 
shall be brought on by summons for direction and disposed of by 
"omnibus order" under such general rules as the Court of the 
State may promulgate. 

If such provision be made in the Constitution and such rules 

u Report of the Board of Statutory Consolidation of the state of New York, 
on a Plan for the Simplification of the Civil Practice in the courts in this state 
(1912). 
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be promulgated, then these sections of a Short Practice Act need 
not be so elaborate or specific and in the Master's office all the de- 
tails of the necessary orders to be entered can be all disposed of 
under the "omnibus order" and on the return of the summons for 
direction. If this be possible, then, so far as the short practice act 
is concerned, its provisions could be embraced within one broad, 
comprehensive section, reading perhaps as follows: 

Examination Before Trial, and Discovery 

1. Upon such notice and terms as the Court by its rules may from 
time to time prescribe a party may before trial and within or without the state, 
take, before a Master or an officer authorized to administer oaths, the testimony 
of another party or of any witness, on oral or written interrogations and upon 
reasonable notice to all other parties to the action to whom the opportunity of 
cross examination is hereby reserved. Upon any such examination any material 
papers, books or records, may be required by any party to be produced by any 
other party and examined and copied in whole or in part. 

Provided that upon the trial of the action the Court may exclude such 
testimony or copies or parts thereof as may not be necessary for fairly disposing 
of the cause, and may impose costs upon any party found by it to have proceeded 
for such examination or discovery in a vexatious, dilatory or unreasonable manner. 

2. Inspection and identification of documents. Upon such notice and 
terms as the Court by its rules may from time, to time prescribe, upon application 
of any party before trial the Court, or a Master thereof, may by order require 
any document or books referred to in any pleading or affidavit in the cause to be 
produced for inspection or a sworn copy thereof furnished; and the Court or such 
Master may deal with such documents, books or sworn copies in such manner 
as shall promote the fair disposition of the cause at the trial thereof. 20 

The object of these applications is assumed to be twofold: 

(a) Theoretically, the more the facts are known to the parties on 
both sides before actual trial the greater likelihood there is of a 
settlement of the controversy without troubling the court by a trial. 

(b) But if not settled, then everything essential to the "fair dis- 
position " of the cause is certainly made available to the trial court. 
There is less likelihood of "surprise," and fair-minded counsel 
having inspected letters, alleged releases, accounts, mutual or 
stated, or admissions in documents or books of account, can more 
faithfully advise their clients and save the time of the courts and 
the public moneys. 

The object of being general rather than specific in such sections 

20 Cf. §§ 20-29, post, of Exhibit A. 



64 The Annals of the American Academy 

of a Short Practice Act is that the court by its rules may deal with 
details and conform them to the curing of abuses that develop 
from time to time. Punitive costs, perhaps imposable on the 
attorney jointly with the client, will operate as strong deterrents to 
abuses. 

It must of course be conceded that conciseness is not always 
consistent with comprehensiveness, nor is it necessarily synonymous 
with clarity. The point, of course, for statute-makers is primarily: 
what do you wish to accomplish? And in respect to certain statutes 
it is more important to make your meaning clear than compact. 
But, if we once concede the propriety of a court's making proce- 
dural rules, then we must concede the impropriety of carrying too 
much detail into a Short Practice Act. Such an act alone is not a 
cure-all. A friend recently told the writer that even in Connecticut 
it took five months after the first pleading was served before the 
issue was finally joined and ready to be tried by the court. It is 
of itself alone no guaranty, therefore, against the law's delay. 21 
A lawyer determined to gain time for his client it appears can do so 
even under a Short Practice Act. We respectfully submit that under 
the operation of the scheme of Masters no such delay could be se- 
cured, if the Master were alert, conscientious and keenly aware of 
the dignity and importance of his office. But we are satisfied that 
the Short Practice Act recommended by the subcommittee of the 
New York County Lawyers' Association is an improvement upon 
prior models, so far as the state of New York is concerned, but we 
urge that a sympathetic and intelligent blue pencil could accomplish 
in several other of the sections a satisfactory condensation in volume. 

The inquiry must be when the legislature comes to deal with 
the enactment of a Short Practice Act, "To what extent shall the 
people through their representatives in the legislature let go of 
their control of the administration of justice?" The unfortunate 
feature of this inquiry is exactly the same as was pointed out by Mr. 
Rufus Choate in discussing the question of an appointive judiciary. 
The rights of the people to control are not to be divested. The 
people are simply committing to trained and intelligent agents, 
to wit: the judiciary of the state, the doing of this specific task of 
regulating procedure. The people are vesting in public service 

21 See article published herewith, by Mr. Martin Conboy, of the New Jersey 
and New York bars, on the operation of the New Jersey Act. 
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commissions and workmen's compensation boards and in other 
boards and agencies, their various powers of regulation — some pow- 
ers quasi-judicial, some in aid of the executive, some purely adminis- 
trative — but all of them powers intended to be intrusted to efficient 
instrumentality and for the purpose of having the people's work 
efficiently done. It is on precisely the same theory that we contend 
that the judiciary with the assistance of the bar is more competent 
to devise and to administer, and to keep up to date, methods of 
judicial administration. 

We plead, therefore, for a minimum of legislative regulation 
through a Short Practice Act. We plead for a minimum of specific 
sections in such an act. We urge that it will be unfortunate if into 
such an act is written more than the skeleton of practice, its mere 
essential bones — for the moment that the act deals with anything 
that might be described as the muscles or the arteries or the veins 
of the procedural body, then there will grow up litigation, urging 
that the legislature intended by the inclusion of a provision in this 
particular respect in the act to divest the court of the power of 
regulating it by its rules. Our recommendation in respect to this 
matter of a Short Practice Act generally, with particular reference 
to the state of New York, is that the legislature on the advice of the 
bar associations of the state which have already given more than 
customary attention to this very subject, should enact a Short 
Practice Act and that thereupon the New York associations of the 
bar should await the uniform Short Practice Act to be promulgated 
by the American Judicature Society and then should cooperate with 
the Committee of the American Bar Association on uniform state 
laws and in the conferences of that association with other bar 
associations should endeavor to secure throughout the United 
States the enactment of a Uniform Practice Act. 

Theoretically, there is no reason or justification for a differ- 
entiation in practice between the state and federal courts, or be- 
tween the courts of New York and the courts of New Jersey, or 
the courts of Massachusetts and the courts of California. The 
ingenuity of the bar and a general national spirit could even recon- 
cile the difficulties inherent in adjusting the practice of Louisiana 
to that of Ohio. The bar of the country cannot render a greater 
service to the nation than by enlisting heartily and sympathetically 
in a movement for a uniform practice in all the courts of the land. 
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This will do more than any other single influence to create a nation- 
alization of the people of the various states and without the loss of 
a single substantial right. 

It may be that the citizens of various localities are entitled to 
certain rights and remedies as against aliens, but if local litigants 
are protected by adequate provisions for security for costs against 
long-distance opponents, there is no reason why American citizens 
dealing with one another in their business interests throughout 
the land should not find uniform and homogeneous tribunals of 
justice open to the adjustment of their disputes in every state of the 
Union. As it is (to take but one illustration), a man may have 
practiced before the Court of Appeals of the state of New York for 
forty years and may never have had occasion to go to the Supreme 
Court of the United States in a federal case. And he may be as 
ignorant as the merest law student of how to secure a writ of error 
and how to print and prepare his papers. It is this very differ- 
entiation which makes it important and necessary for the protec- 
tion of litigants that although a lawyer may have been a member of 
the Pennsylvania bar for thirty years, he cannot now be admitted 
to the bar of the state of New York except upon conditions insuring 
his familiarity with the New York practice extending over a specified 
term of years. This is, of course, irrespective of the courtesy ex- 
tended by local courts of hearing counsel admitted on a motion 
ad rem. 

We offer two illustrations to show the unwisdom of having pro- 
cedural matters controlled by legislative enactment: 

Illustration No. 1 

In 1896, Section 803 of the New York Code of Civil Pro- 
cedure read as follows: 

Sec. 803. The court may direct discovery of books, etc. A court of record, 
other than a justices' court in a city, has power to compel a party to an action 
pending therein, to produce and discover, or to give to the other party, an inspec- 
tion and copy, or permission to take a copy of a book, document, or other paper, 
in his possession or under his control, relating to the merits of the action, or of 
the defense therein. 22 

In 1896, and down to the present time, Section 804 of the Code 
of Civil Procedure read as follows: 

22 2 R. S. 199. Section 21, consolidated with Co. Proc, section 388. 
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Sec. 804. Rides to prescribe the cases, etc. The general rules of practice 
must prescribe the cases in which a discovery or inspection may be so compelled, 
and the proceedings for that purpose, where the same are not prescribed in this 
act." 

In 1896, Subdivision 3 of Rule XIV of the General Rules of 
Practice was amended to read as follows: 

3. Either party may be compelled to make a discovery of any book, 
document, record, article or property in his possession or under his control, or 
in the possession of his agent or attorney, upon its appearing to the satisfaction of 
the court that such book, document, record, article or property is material to 
the decision of the action or special proceeding, or some motion or application 
therein, or is competent evidence in the case, or an inspection thereof is neces- 
sary to enable a party to prepare for trial. 2 * 

As early as the year 1901, in the case of Auerbach v. Delaware 
L. & W. R. R. Co., 66 A. D. 201 (Fourth Department), it was held 
that in enlarging the scope of this rule so as to include property 
other than that specifically mentioned in Section 803 of the Code, 
the Convention of Judges, held in 1895, exceeded its authority, 
and the appellate division reversed an order granting plaintiff's 
motion for a discovery and inspection of parts of a locomotive 
boiler, through defects in which he claimed to have been injured. 

The rule of the Auerbach case was followed in the case of Pina 
Maya-Sisal Co. v. Squire Mfg. Co., 55 Misc. 325 (Supreme Court, 
Erie County, 1907). 

But it was not until the year 1909 (Chapter 173 of the Session 
Laws of that year) that Section 803 of the Code was amended so as to 
read: "book, document or other paper, or to make discovery of any 
article or property." 

By Chapter 86 of the Laws of 1913, Section 803 was again 
amended so as to read: "Permission to take a copy or photograph 
of a book, document or other paper." 

The legislators doubtless feared that the right conferred upon 
the Convention of Justices, to provide in the General Rules of 
Practice for the taking of a copy of a book, was not broad enough to 
authorize them to provide for the taking of a photograph! It took 
eight years to secure the legislative modification. 

M Id., Section 22, amendment. See rules 14-16. 

" Formerly rule 14, 1858; rule 18, 1871; rule 18, 1874; rule 14, 1877; rule 14, 
1880; rule 14, 1884; rule 14, 1888; rule 14, 1896. 
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Illustration No. 2 

On June 1, 1906, the justices of the City Court of the City of 
New York, in convention assembled, passed a rule ordering the clerk 
to make up a new calendar of trial issues for October, 1906. The 
rule further provided that no action then regularly on the calendar 
should be placed upon the new calendar unless a new note of issue, 
for which no fee was to be charged, should be filed with the clerk 
between certain dates. 

In the case of Wilier v. Mink Restaurant Co., 60 Misc. 358 
(City Court Special Term 1908), it was held that the City Court of 
the City of New York had no power to make such rule as it was in 
contravention of Section 977 of the Code of Civil Procedure, which 
then provided and still provides that: 

. . . . in the County of New York .... where a party has 
served a notice of trial, and filed a note of issue, for a term at which the case is 
not tried, it is not necessary for him to serve a new notice of trial, or file a new 
note of issue, for a succeeding term; and the action must remain on the calendar 
until it is dispensed of. 

The Mink case followed the rule of the appellate term laid 
down in the case of Rauchberger v. Interurban St. R. Co., 52 Misc. 
518, in which the same rule was under consideration, and in which 
the same conclusion is reached. 

Here we have the ridiculous situation of a court being unable 
to clear its calendar of dead wood, because its rule technically con- 
travenes a section of the Code of Civil Procedure, which certainly 
had not been intended to achieve any such result. 

To what extent will the relegation to the courts of this power 
of procedural regulation remedy these conditions? This brings us 
to Part Three of our report. 

Part Three — Rules of Court 

We come now to the discussion of Rules of Court, with two 
general propositions assumed to be accepted: 

(a) That a Judiciary Article has been written into the Consti- 
tution of the particular state, unifying the courts, and giving the 
unified court power to make its rules and discipline the members 
of the bench and bar, and that such court is constituted with an 
administrative body within its membership calculated to an effi- 
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cient disposition of court business, and that procedural details will 
be eliminated from the court's consideration by the creation of 
Masters, and that elaborate codes of procedure have been abolished. 

{b) We assume that in the transition stage of such reform a 
Practice Act is necessary, but that it must be concise instead of 
diffuse, and that it must be generic rather than specific. 

This brings us to: 

(c) That there should be a free hand given to the courts to 
regulate the conduct of causes on trial or on appeal, elastic, readily 
amendable, including rules of evidence (if the legislature does not 
act in specific instances), and upon the formulation and setting in 
operation of such rules, that it becomes a cardinal principle that 
technical violation of the rules may be in proper cases disregarded 
by the trial court, and, unless substantial rights are thereby affected, 
shall be disregarded on appeal. 

Under this discussion of rules we collate for the information of 
the Club certain authoritative statements from the various dis- 
cussions of this subject in recent years: 

l 

It is no longer necessary to rely solely upon a priori argument in support of 
the plan to commit control of procedure to rules of court. This mode of dealing 
with procedural problems now has behind it wide and long-continued experience, 
at home and abroad. 

(1) It has been in force in England since 1875, and now obtains also in Ire- 
land, Canada, Australia and India. 

(2) It has been in force with respect to practice in equity in the federal courts 
since 1842. 

(3) It has been in force in the admiralty jurisdiction of the federal courts 
since 1842. 

(4) The Supreme Court of the United States has had and exercised the 
power to regulate the details of procedure in bankruptcy by rules since 1898. 

(5) The same court was given power to regulate practice in copyright causes 
by rules in the Copyright Act of 1909. 

(6) The federal commerce court had and exercised the same power. 

(7) It has been in force in New Jersey since 1912. 

(8) It is now in force in Colorado. 

(9) It has been in force within fairly wide limits in the Municipal Court of 
Chicago for seven years. 

(10) It is also in force, within certain limits, in the Municipal Court of 
Cleveland. 

(11) It has been in force for some time in modern administrative tribunals, 
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such as public service commissions, industrial commissions and the new Federal 
Trade Commission. 24 

To this may now be added the rules promulgated, and thus 
still under advisement, by the Supreme Court of the United States. 



The power to regulate practice and procedure is properly a judicial power, 
and the rules should be subject to promulgation and change as the exigencies of 
the administration of justice may require. Before the adoption of statutory codes 
of civil procedure the recognized method of regulating practice was through general rules 
of Court. Since the adoption of codes, however, the courts, though probably 
still competent to exercise their judicial prerogative, have in general acquiesced 
in, if they have not felt themselves controlled by, the legislative procedural enact- 
ments. 26 

3 

What is needed in a practical matter of this sort is the possibility of making 
changes when they are needed, to have the new rule made by the people who have 
to apply and interpret it, to have it made with reference to concrete cases, and to 
have pleading and practice develop from experience, just exactly as three-quarters 
of our ordinary substantive law does. If we had the flexibility and power of 
growth in procedure that we have in our substantive law, I venture to say we 
should have had very little difficulty with practice in this country." 



Rules of Pboceduke Should Be Left to the Courts 

Again, as already foreshadowed above, the chief value of the reform proposed 
is that it substitutes for the inelastic legislative code now in operation, a project 
for rules, elastic and adaptable by the courts to changing conditions. If the 
reason for a change is valid in any degree, then the reform should be given its full 
opportunity of operation, committing the entire matter of the formulation of the rules 
to the court at the outset." 

5 

The rules of court are subject to being abandoned as well as adopted at the 
will of the court. If a rule is not a good one, it is abandoned; we can get rid 

a Extract from article entitled "Regulation of Judicial Procedure by Rules 
of Court" by Professor Roscoe Pound, 10 Illinois Law Review 163 (October, 1915). 

M Extract from Report of special section of the California Bar Association, 
appointed to investigate and report upon the advisability of having matters of 
procedure and practice governed by rules of court rather than by legislative 
enactment, submitted to the California Bar Association in July, 1916. 

27 Extract from address of Professor Roscoe Pound delivered before the Ohio 
State Bar Association in 1915. 

28 Extract from Memorandum on the Report of the Board of Statutory Con- 
solidation on the Simplification of Civil Procedure in the state of New York, 
submitted by the Lawyers' Group for the Study of Professional Problems. 
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of it just as quick as we got it. All we have to do is to call a meeting and pass a 
new rule or abolish the old one. 

We work in connection with the bar association in drafting rules. Any 
lawyer in Chicago is entirely at liberty to come, and we are glad to have him come 
in and ask for an improvement in the administration of justice. If any lawyer 
in that city can suggest an improved rule, the judges take the matter up with 
the committee of the bar association, and finally the whole court considers it, and 
if it seems to the judges to be a good rule, it will be adopted and put into force 
at once. We don't go to the legislature, and wait from two or four or six years to 
get something done. You know, in this day of specialized business, with efficiency 
everywhere, we haven't the time to do that. We have to reform our courts 
and put into them the same aggressive spirit as we do into our other organiza- 
tions." 

6 
Furthermore, the existence of this great variety of minute, detailed statutory 
provisions has been breeding a great number of code lawyers, and by that I 
mean lawyers whose principal concern is with the statutory code of rules and not 
with getting justice for their clients.* 

7 
So far as the object of rules is to provide for orderly dispatch of business, with 
consequent saving of public time and maintenance of the dignity of tribunals, 
we ought to leave it to the tribunals, not to the parties, to vindicate them; and 
decisions with respect to such rules should be reviewed only for abuse of discretion. 
This principle is recognized to some extent in practice, as it stands. The order 
in which testimony shall be adduced, whether a party who has rested shall be 
permitted to withdraw his rest and introduce further testimony, the order of 
argument, in most jurisdictions the time to be devoted to argument, and many 
other matters of the sort are left to the discretion of the trial judge. The reason is 
that such rules as exist upon these points exist in the interest of the court and of 
public time, and not in the interest of the parties. But there are other rules 
resting upon the same basis, which, unhappily, are not dealt with in the same 
way. This is notably true in the law of evidence. Many rules of evidence are in 
the interest of expedition and saving of time, rather than of protecting any party; 
prejudice to the dispatch of judicial business is the objection rather than prejudice 
to a party. In all such cases how far the rule should be enforced in any cause 
should be a matter for the discretion of the court in view of the circumstances of 
that cause. Some courts, indeed, recognize this. But for the most part it has 
been assumed that there must be an absolute rule or no rule in these cases also as 
if substantive rights depended upon them. 31 

M Extracts from address by Chief Justice Olson, delivered in San Francisco 
in May, 1916, concerning the work of the Chicago Municipal Court. 

«° iVew York World, August 20, 1915. Remarks of Hon. Elihu Boot in a 
speech before the Constitutional Convention of New York. 

"Extract from article entitled "Some Principles of Procedural Reform" by 
Professor Roscoe Pound, 4 Illinois Law Journal 388 (January, 1910). 
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8 

(1) No one can anticipate in advance the exact workings of a detailed rule 
of practice. Change and adaptation to the exigencies of judicial administration 
are inevitable. The judges are best qualified to determine what experience re- 
quires and how the rule is actually working. 

(2) The opinion of the bar as to the working of a rule may be made known to 
and made to affect the action of the judges in framing new rules or improving old 
ones much more easily and with better results than where the legislature must be 
applied to. 

(3) Small details do not interest the legislature, and it is almost impossible to 
correct them. 

(4) Too often details in which some one member of the legislature has a per- 
sonal interest are dealt with by legislation, and not always in accord with the real 
advantages of procedure. 

(5) As experience shows that changes are needed and what they are, there 
ought to be a possibility of speedy adjustment of details of procedure. Only rules 
of court can meet this demand.' 2 

This presents a most authoritative consensus of opinion in favor 
of this topic of our report. 

There is a cautionary word, however, to be said. It is not un- 
likely that the preparation of the rules will always be affected by 
local, or, rather, personal, considerations. There is danger that it 
may be affected by the bias, due to education or professional ex- 
perience, of the individuals engaged in drafting them. This is 
peculiarly illustrated in the discussion in the following two extracts 
by one of the most helpful contributors to the discussion of this 
subject, Professor Roscoe Pound. 

In discussing the "Field Code" of 1848, Professor Pound re- 
marks: 

9 

Field was not an equity lawyer and,- thinking only of the legal situation, 
drafted some important sections in such a way as seriously to embarrass proceed- 
ings in equity. This was true particularly of the provisions as to joinder and as 
to cross demands, which took no account of the equitable doctrine of complete 
disposition of the cause and the practice of joining all persons interested iri the 
subject of a suit in equity and proper to complete relief. Speaking of one of the 
provisions as to joinder, the Court of Appeals said in a wellknown case: " 

" This provision, as it now stands, was introduced in the Amendment of 1852 

38 Summary of advantages made by Professor Roscoe Pound and used by him 
in many articles and papers, among other places, in the article in the No. 4 Illinois 
Law Review, 388 entitled "Some Principles of Procedural Reform." 

33 New York, & N. H. R. Co. v. Schuyler, 17 N. Y. 592, 604. 
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because the successive codes of 1848, 1849, and 1851 .... had in effect 
abrogated equity jurisdiction in many important cases, by failing to provide for a 
union of subjects and parties in one suit, indispensable to its exercise." 

Under a system of regulating procedure by statutory enactment of details, 
the judges were powerless in such a case. They could do no more than interpret 
and apply; they could not alter the rules, which, unintended by their author, 
operated in the daily work of the courts to defeat the substantive rights of parties 
in complicated causes. Only the legislature could apply the remedy to this con- 
dition. But the legislative amendment itself was in like manner rigid and un- 
alterable. When it came, it did no more than mitigate the difficulty, since those 
who drew it had, as we are told, at best only "some remote knowledge" of the 
equity practice. In consequence the amendment and legislation founded upon it 
in other states has been a source of difficulty and a breeder of litigation for two 
generations. 

A like mistake was made in the first rules under the Judicature Act in Eng- 
land. Those rules were drawn by men familiar with the practice in equity, with 
too exclusive attention to the exigencies of equity procedure, and in consequence 
proved a source of delay, expense and embarrassment in some classes of actions at 
law. But under the system provided by the Judicature Act the necessary changes 
came naturally and gradually. It was not necessary to go to Parliament for new 
legislation to remedy each defect as it developed. As experience showed what the 
difficulties were and how they might be met, the judges themselves were able to 
and did change the rules until, partly by revision as a whole at various times and 
partly by amendment of individual rules, they came into their present form. Thus 
at a time when the reformed procedure in America was struggling beneath an ac- 
cumulated load of interpretation, amendment and controversy, which largely 
impaired its usefulness, the reformed procedure in England was undergoing a 
relatively rapid process of simplification and improvement. 

An example of the manner in which power to regulate procedure by rules of 
court enables speedy correction of defects revealed in the course of judicial ex- 
perience may be seen in the English Rules of the Supreme Court, Order 65, Rule 
6A. As the practice stood prior to December, 1885, where a non-resident plain- 
tiff was temporarily in England, security for costs could not be required of him. In 
December, 1884, a case was before the Court of Appeal in which the court was 
compelled to enforce the then practice. But it did so reluctantly and two lords 
justices pronounced the rule unjust. No application to Parliament for a legisla- 
tive change of the law was required. In 1885 the judges adopted a new rule 
(Order 65, Rule 6A) providing that "a plaintiff ordinarily resident out of the 
jurisdiction may be ordered to give security for costs, though he may be tempora- 
rily resident within the jurisdiction. " One needs only to reflect how slowly such a 
change would come about in an American code of civil procedure to perceive the 
expediency of judicial rather than legislative formulation of procedural rules. 3 * 

u Extract from article entitled "Regulation of Judicial Procedure by Rules of 
Court," by Professor Roscoe Pound, 10 Illinois Law Review 163 (October, 1915). 
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Again, after referring to the Field Code and how it grew from 
391 to over 3,000 sections, Dr. Pound continued: 

Compare with this the method employed in the English Judicature Act. 
That act contained about 100 section, with a schedule of 58 rules of practice ap- 
pended, leaving details to rules of court to be framed by the judges. In drawing 
up the first rules a mistake was made analogous to that made by the framers of the 
New York Code. The latter had their eyes chiefly on practice at law and in 
consequence made rules at many points which proved awkward of application to 
equity proceedings. Those who drew the Judicature Act and the first rules there- 
under were equity lawyers, had their eyes too much on equity, and hence at first 
proceedings at law were made cumbersome and dilatory. An amusing exposition 
of the workings of the older rules may be seen in Judge Harris's book, Farmer 
Bumpkin's Lawsuit. But legislation was not necessary to effect a change. The 
judges themselves were able to and did change the rules as experience of actual 
application dictated, until the present rules were developed. How unfortunate 
the results of hard and fast legislation as to the details of procedure may prove in 
practice, is demonstrated by later English legislation with respect to workmen's 
compensation. Instead of leaving the details of procedure in such, cases to 
general rules to be framed by those who were to administer them, Parliament 
enacted where appeals should go and in what manner, in such a way that in the 
reports'styled Workmen's Compensation Cases, we meet frequent examples of ap- 
peals dismissed because taken to a Divisional Court instead of to the Court of Ap- 
peal or vice versa — about the only vestige of appellate procedure left in England." 

This emphasizes the importance, above asserted, of having a 
provision in the Constitution for authority for the courts to make 
rules, and some provision in the Constitution or the statute for 
membership in the Rules Drafting Committee of members of the 
bar so that between the members of the judiciary and of the bar all 
shades of practice may be represented and the particular situation 
properly covered. 

A subcommittee of your committee has prepared the following 
schedule of topics which ought to be covered by the rules of court as 
distinct from being covered by a short practice act : 

Actions and Their Commencement 

Parties — plaintiff and defendant 
Poor person 

Domestic and foreign corporations 
Guardian ad litem — Security 

* Extract from article entitled "Some Principles of Procedural Reform," by 
Professor Roscoe Pound, 4 Illinois Law Journal 388 (January, 1910). 
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Representative capacity 
Executor 
Committee 
Trustee 
Appearance 
Pleading 

Complaint 
Answer 
Counterclaim 
Setoff 
Reply 
Rejoinder 
Interpleader 
Evidence 
The rules of evidence should be broad general rules to be included in the rules 
of court. 

It is the opinion of your committee that rules of evidence should not be placed 
in the Consolidated Laws nor in a statutory code of evidence. As stated in the 
report of the Board of Statutory Consolidation dated December 1, 1912: "These 
rules are largely under the control of the courts and the adoption of a liberal policy 
in disregarding errors on appeal not affecting substantial rights would discourage 
much of the technical practice now so common in relation to the admission and 
exclusion of evidence upon the trial of causes." 

The salient features of the code of evidence presented to the legislature in 
1889 by Mr. David Dudley Field and Mr. William Rumsey are available as prece- 
dents out of which a few broad general rules may be formulated which would 
be sufficiently elastic in their nature to afford substantial justice. 

Commissions to take testimony 
Physical Examination 
Notice of trial 

Preference 

Calendar practice and classification 
Trial by Jury 

Challenges 

Method of swearing witness 

Non suit 

Verdict 

Disagreement 

Waiver of jury 
Trial by Referee 

Reference by consent 

In the opinion of your committee where both sides agree upon 
a referee, the same must be appointed by the court except in mat- 
rimonial actions. 
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Judgment 

By default or confession 

Summary 

After trial or reference — after appeal 

Taxation and retaxation of costs 

Entry of 

Judgment roll 

Lien of 

Stay of 

Setting aside 

In the opinion of your committee, the reinstatement of verdict 
reversed on intermediate appeal, should be provided for by rule. 

Appeal 

Notice of 

Security 

Stay on 

Record on and filing 

In the opinion of your committee, the original stenographer's 
minutes only should be before the court obviating the expense of 
printing the same. 

Notice of argument 
Preference 
Briefs 
Hearing 
Decision 
Remittitur 
Execution 

Discovery in aid of and proceedings supplementary to exe- 
cution 

In the opinion of your committee, arrest and body execution 
should be limited to wages. 

General provisions 

Forms of process, summons, subpoena 
pleadings 
affidavit 
order 

notice of claim 
lis pendens 
Papers 

Service and filing 
Summons and motion for directions 
Amendment 
Pleading new cause of action by amendment, on terms 
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Consolidation and severance 

Extension 

Stay 

Want of prosecution 

Default 

Argument 
Payment into court and out of court 

Gross sum, in lieu of annual interest 

Regulations for court deposits held by banking institutions 
Detention, inspection, preservation and survey of property 
Arbitration of controversy 
Judgment creditors' actions 

Part Four — Conclusion 

The generic purpose of the Phi Delta Phi Club, consisting as it 
does of graduates in New York and vicinity of the legal fraternity of 
Phi Delta Phi in the law schools of the country, is to promote the 
acceptance and the realization of high ethical ideals. In reports to the 
New York State Bar Association and to the American Bar Associa- 
tion at their meetings in 1917, the Committees on Professional 
Ethics emphasize the fact that the mere adoption of canons of 
professional ethics was a mere brutum fulmen, unless the profession 
is to carry the spirit of such canons into each professional relation- 
ship; that is to say, there must be an applied ethic; and the lawyer 
in his relation to the community must be a student of what Pro- 
fessor Ormond of Princeton used to characterize as the " metaphysics 
of oughtness." He must be sensitive as a barometer to the evolu- 
tionary movements in the community life around him. He must 
never permit any idea of his personal convenience or profit to in- 
fluence him in obstructing requisite reforms. Because he may have 
learned to practice under one scheme of procedure he must not be 
unwilling to adjust himself to the demands of the new generation for 
a more expeditious and efficient judicial administration. The days 
of the retainer and refresher may come again, and the contingent fee 
and the negligence specialist may largely disappear, but it is clearly 
to the interest of the legal profession in the last analysis to minimize 
the time between the summons and the judgment; between the 
assertion of the claim and the collection of the award. Modern 
conditions call for speeding up the machine and modern professional 
ethics make it, in the language of Hoffman's Tenth Resolution, 
"essential that should clients be disposed to insist upon captious 
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requisitions or frivolous or vexatious defenses, they shall neither be 
enforced nor countenanced" by the high-minded practitioner. 

Professor Ormond, above mentioned, Princeton '79, and later a 
valued Professor of Philosophy in that institution, was summarizing 
in 1885 the philosophy of Herbert Spencer to a junior class and he 
said, " It is an attempt to weld together a sensational psychology and 
a transcendental ontology and to subsume it all under the concept of 
evolution." 

It will not be a violent effort for the intelligent reader to apply 
this characterization to the relationship of the profession of the law 
to procedural reform. 

If, as we said at the outset of this report, the administration of 
justice is the highest concern of man on earth, Burke was right, 
when he uttered that phrase, in assuming the transcendental nature 
of the professional career, at the bar or on the bench. 

But it is obvious that while the task of accomplishing this great 
scheme of simplification is the primary duty of the lawyers of the 
land, it is equally obvious that numerically there will be a majority of 
the bar of any given period in opposition to that just ideal, and it is 
therefore the duty of those who are pledged to the ideal to gain sup- 
port if possible from the general public in order to the accomplish- 
ment of the fundamental and structural changes in the Constitution 
and statutes of any state that are required to effectuate that ideal. 

The word "ideal" is used with regard to reform subjects in two 
senses. By the "reformer" [a hackneyed term and with a content 
almost of reproach] it is used to designate the ultimate, desired 
goal in the evolution of some social condition. By the practical 
man who has not been able to study the matter in all its phases and 
connections the word "ideal" is used to indicate the impossible, 
the unachievable; and the reason why reforms progress so slowly is 
that the average legislator and the average voter look upon the 
"reformer" as a man without practical ideals and upon his ideals as 
Utopian and unworkable. It took a generation to fasten a code of 
civil procedure on the practice in the state of New York. It has 
taken another to realize the cruel grip it has on the welfare of the 
community. It may take another to fully cure the evils which it has 
wrought. 

Your committee has had in mind, therefore, the fact that a 
constitutional change depends for its accomplishment upon the vote 
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of the general electorate of the state, and it realizes that the general 
electorate of the state does not always vote upon a constitutional 
amendment in the same numbers and with the same interest with 
which they vote for a particular individual as a candidate for ail 
official carrying a salary. 

It is hard to get the voters of the state to attend public meetings 
at which dry, legal, procedural reforms would be presented for 
discussion. Yet if they can be aroused and made to realize that their 
pockets will be profited and their property rights better safeguarded, 
their litigation expedited, their disputes more effectually and reason- 
ably adjusted, a constitutional reform, even to the extent suggested 
in the draft Judiciary Article in Part I of this report, can be effected, 
or in the language of the man in the street, it " can be put across. " 

In the second place, a legislature is hard to deal with in the 
matter of procedural reform. The man who has made the profes- 
sion of law a career and is unwilling to turn aside to the right hand or 
to the left, rarely runs for the state legislature. There are from time 
to time great lawyers in local legislatures, and the record of our 
public life is full of the public service rendered in Congress and in 
state legislatures by distinguished lawyers. And the legislature of 
the state of New York has given, by able men, the most careful 
study and unselfish and untiring labor to this general subject, as 
evidenced by the enormous record of the work of the Rodenbeck 
Board, and of Senator Walters' Joint Legislative Committee, and 
the bar of the state is under a great debt of gratitude to these men. 
But it must be remembered that these men are doing this on the side, 
and that it is not their chief and main duty or purpose. They have 
countless other claims upon their time and attention, and it is a 
marvel that their work is so little open to criticism in view of all 
these conditions. The four blue volumes which the board published 
in 1915 do not begin to represent the total labor of this board and 
of the Joint Legislative Committee that has been dealing with its 
work. 

We are reminded by the nature of the labors of the latter com- 
mittee of the experience of Theophilus Thistle, the successful thistle- 
sifter, who in "sifting a sieveful of unsifted thistles, sifted three 
thousand thistles through the thick of his thumb." The writer of 
this report was privileged by the Hon. J. Henry Walters, chairman 
of that legislative committee, to examine the detail of the work which 
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they had so carefully done. They had taken the more than three 
thousand thistles of code sections and sifted them, sentence by sen- 
tence. Each section was pasted upon a separate manila sheet about 
two feet square, each sentence in each section was sifted separately 
and a note made of whether as an adjectival provision it was cov- 
ered by some general provision of the Short Practice Act, or rele- 
gated to the general domain to be covered by rules of court, or, if it 
was a provision of substantive law, then note was made of the fact 
that it was preserved and relegated to one of the consolidated laws, 
e.g., Real Property Law, Domestic Relations Law, Public Officers 
Law, Judiciary Law, Personal Property Law, etc., or whether it 
would be repealed. It is obvious that such a task was colossal, and 
the report of the committee made to the legislature of the state on 
April 23, 1917, must receive very careful study. 

We gather from the report as a whole that the committee does 
not give unqualified support to the report of the Board of Statutory 
Consolidation and that it has acquired additional material on the 
basis of which it, or a similar committee or agency, may be author- 
ized to "prepare and submit a plan of simplification and proposed 
legislative bills therefor." But we remain unalterably of the 
opinion that constitutional amendments must accompany such a 
plan. 

We proffer the Judiciary Article in Part One with due acknowl- 
edgement to the Group for the Study of Professional Problems and to 
the original Committee of Seven of this Club, as a starting point, 
for such a change. 

We commend the Short Practice Act of the Committee on the 
Supreme Court of the New York County Lawyers' Association 
if boiled down into more generic conciseness, as a starting point for a 
legislative enactment. 34 

But in regard to the rules of court we believe that there must be 
a transition period during which, after the unification of the court 
and the operation of the Short Practice Act the existing rules, so far 
as not inconsistent with the change, shall continue in operation 
until the committee appointed by the Board of Organization and 
Control, including members oi the bar, may have formulated ap- 
propriate rules. 

If the regulation is to be left to the court, the court and not the 
* See copy thereof, subjoined as Exhibit A. 
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legislature should create the rules. The experiment by the Supreme 
Court of the United States on both sides of the practice of the 
federal courts has been a great success. The work of the American 
Judicature Society, which is forthcoming, will be a most material 
aid. The American Bar Association conference of bar associations, 
convened by it, and the efforts of its Committee on Unification of 
State Laws, will all contribute to simplify the task of drafting and 
promulgating rules. 

By courtesy of the Illinois Law Review and the Northwestern 
University Press, owners of the copyright, we append, as Exhibit B, 
a bibliography of this subject in its many aspects prepared by that 
wheel horse of progress, Roscoe Pound. 

We submit the foregoing suggestions for the consideration of 
the general public as well as of our brethren of the bar, believing 
that, if public sentiment in favor of such reform and simplification 
develops, the enlightened opinion of the associations of the bar of 
the country, of the states and of the counties of the states, will 
combine to exert such pressure upon the legislatures that they will be 
willing to propound amended judiciary articles to the electorate and 
themselves enact such legislation as will carry the reform into opera- 
tion. The maxims "bis dat qui cito dat," and "If 'twere well 
'twere done 'twere well 'twere done quickly," do not necessarily 
apply. Rather, we would say, "If 'twere well 'twere done, 'twere 
well 'twere well done." 

Exhibit A 37 
Civil Practice Act 

An Act for the Simplification of the Civil Practice in the Courts of 

the State of New York 

The people of the state of New York, represented in Senate 
and Assembly, do enact as follows : 

1. This act shall be known as the "Civil Practice Act," and 
except as otherwise expressly provided, shall apply to and govern 
the civil practice in all of the courts of the state. 

2. The courts, within their jurisdiction, shall have all the 
powers, though not expressly conferred by statute or rules, necessary 
to the determination or enforcement of the rights of the parties. 

3. There shall be but one form of civil "action" under this 
act in all of the courts subject to this act, which shall be so called, 

" See Part Two of Report, supra. 
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whether heretofore denominated an action or special proceeding, 
except that the "writ of habeas corpus" is hereby preserved as a 
special proceeding. 

4. In order to give effect to the provisions of this act and 
otherwise simplify procedure a convention composed of one justice 
of the appellate division of the Supreme Court in each department 
designated by such appellate division and one justice designated 
by the trial justices of such court in each department and one mem- 
ber of the bar of not less than fifteen years' standing designated by 
such trial justices, shall, subject to the reserved power of the legis- 
lature, have plenary power from time to time to make, alter and 
amend rules of practice and procedure, not inconsistent with law, 
binding upon all courts of the state and the judges and justices 
thereof (except the Court of Appeals, unless otherwise expressly 
stated, and the court for the trial of impeachments), which shall be 
called the "Civil Practice Rules." Courts of record may also 
make such rules as may be necessary to carry into effect the powers 
and jurisdiction possessed by them, not inconsistent with the fore- 
going rules. 

5. Until the Civil Practice Rules shall be made as herein 
provided, the rules hereto annexed shall be the rules of the courts 
governed by this act subject to such changes and additions as the 
legislature or the courts may make from time to time. 

6. The procedure in the courts governed by this act shall be 
according to the provisions hereof and the Civil Practice Rules to 
be made from time to time, as herein provided, and in cases where 
no provision is made by statute or rules, power to make such rules 
as may be necessary for the conduct of appeals in the Court of 
Appeals, shall be vested in the judges of the Court of Appeals, and 
the power to make such rules as may be necessary in the conduct of 
trials and appeals in the several departments, shall be vested in the 
appellate division in the several departments. 

7. The court, in its discretion and in the interest of substan- 
tial justice, may suspend, in whole or in part, the operation of any 
general rule of practice, but such action may be reviewed by the 
appellate division upon appeal. 

8. At any stage of any action, special proceeding or appeal, a 
mistake, irregularity or defect may, in the discretion of the court, 
be corrected or disregarded, providing that a substantial right of 
any party shall not be thereby affected. 

9. No action or proceeding shall fail or be dismissed on the 
ground that a party therein has mistaken the court, venue, remedy, 
procedure or because of a misjoinder, non-joinder or defect of par- 
ties, if jurisdiction exists to grant the proper remedy; but in such 
Case, upon terms, the matter shall be transferred to the proper 
court or place of trial, and the pleadings and other proceedings 
shall be so amended and new pleadings or other proceedings so 
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issued or taken, that the whole matter in controversy between the 
parties may be completely and finally determined. 

10. Any pleading in any action before or at the trial may, 
upon suitable terms, for the protection of the opposite party, be 
amended by the statement therein of new or different cause or causes 
of action, defense or defenses, counterclaim or counterclaims, or in 
any other respect. 

11. Actions may be consolidated or severed whenever it can 
be done without prejudice to a substantial right. 

12. The courts shall always be open for the transaction of 
business; a term of court shall continue until a succeeding term is 
commenced, although the court is not actually in session. A stated 
term of court is the period designated for the term and during which 
the court is actually sitting. Trial terms shall be designated as 
jury terms and court terms. Terms for the hearing of motions 
shall be known as "motion terms." An order whether issued by a 
court or a judge thereof shall be the same in form and effect. 

13. Any causes of action may be set up in the same complaint 
and any counterclaim or defenses may be set up in the same answer. 
The court in its discretion may order one or more issues to be sepa- 
rately tried prior to the trial of any other issues in the case. No 
action or defense shall fail in whole or in part because a party has 
an adequate remedy in law therefor, but the court may grant such 
relief in law or equity with or without a jury as the case may require. 

14. Every action shall be prosecuted in the name of the real 
party in interest, but the executor, guardian, trustee of an express 
trust, a party with whom or in whose name a contract has been 
made for the benefit of another, or a party authorized by statute, 
may sue in his own name without joining with him the party in 
whose interest the action is brought. 

15. Every action shall be commenced by the service of a 
summons requiring the appearance of the defendant within ten 
days thereafter, the mode of service to be prescribed by rules. 

16. Where a complete determination of the action cannot be 
had without the presence of other parties than those named, they 
shall be brought in; where a person not a party has a title or an 
interest or a right of any character which the judgment will affect, 
he may and upon his application must be made a party. 

17. The complaint shall concisely state the facts constituting 
each cause of action. The answer must contain specific admissions 
or specific denials with respect to the allegations of the complaint 
or a concise statement of the facts relied upon for a defense. When- 
ever the answer alleges new matter constituting an affirmative 
defense or sets up a counterclaim the plaintiff must in like manner 
make a reply. Any material allegation in the complaint or answer 
not specifically controverted in the answer or reply shall be deemed 
admitted. 
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18. Objections to a pleading in point of law shall be taken 
either by motion or in the answer or reply. 

19. Disposition shall be had by general motion to be made 
within twenty days after the action is at issue of all matters of 
procedure and of preliminary and anticipatory relief, including 
motions for judgment on the pleadings. The mode thereof shall be 
prescribed by rules. All further relief, other than trial or appeal, 
shall be granted only in the discretion of the court and upon suitable 
terms. 

20. A party at any place within or without the state before 
an officer authorized to administer oaths and at any time prior to 
the trial of an action may examine a party without being bound by 
the testimony thus elicited provided the examination is had upon 
reasonable notice to the other parties to the action. The court 
may in its discretion on good cause shown provide by order that on 
the examination of a party the material books and records of such 
party may also be examined. 

21. A party, at any place without the state, before an officer 
authorized to administer oaths, may upon such terms as may be 
fixed by the court, take the testimony of any person provided all 
other parties to the action shall have had reasonable notice and 
shall be afforded an opportunity to cross-examine orally. The court 
may in its discretion on good cause shown, provide by order that on 
such examination any material books or records may also be exam- 
ined. Either party may waive oral examination or cross-examina- 
tion and submit interrogatories to a witness upon which the exam- 
ination is to be taken. 

22. A party may take the.testimony of any witness within the 
state before an officer authorized to administer oaths at any stage 
of the action upon reasonable notice to all of the other parties to the 
action, provided full opportunity be afforded for cross-examination, 
upon the certificate of the attorney of record that the testimony of 
the witness is material and necessary, the testimony, however, only 
to be read in case that, with reasonable diligence, the attendance 
of the witness at the trial cannot be compelled by subpoena. 

23. In case an examination or cross-examination under the 
three preceding sections is conducted in a vexatious or unreasonable 
manner, any person or party may apply to the court in which the 
action is pending for an order prescribing the manner in which such 
examination shall proceed and the court, upon such application, 
may impose such costs as a penalty as the court may deem just. 

24. In any cause or matter the plaintiff or defendant by leave 
of the court or a judge may deliver interrogatories in writing for the 
examination of the opposite parties, or any one or more of such 
parties, and such interrogatories when delivered shall have a note 
at the foot thereof, stating which of such interrogatories each of 
such persons is required to answer: Provided that no party shall 
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deliver more than one set of interrogatories to the same party with- 
out an order for that purpose: Provided also that interrogatories 
which do not relate to any matters in question in the cause or matter 
shall be deemed irrelevant, notwithstanding that they might be 
admissible on the oral cross-examination of a witness. 

25. Any party may, without filing any affidavit, apply to the 
court or a judge for an order directing any other party to any cause 
or matter to make discovery on oath of the documents which are 
or have been in his possession or power, relating to any matter in 
question therein. On the hearing of such application the court or 
judge may either refuse or adjourn the same, if satisfied that such 
discovery is not necessary, or not necessary at that stage of the 
cause or matter, or make such order, either generally or limited to 
certain classes of documents, as may, in their or his discretion be 
thought fit. Provided that discovery shall not be ordered when 
and so far as the court or judge shall be of opinion that it is not 
necessary either for disposing fairly of the cause or matter or for 
saving costs. 

26. It shall be lawful for the court or a judge, at any time 
during the pendency of any cause or matter, to order the production 
by any party thereto, upon oath, of such of the documents in his 
possession or power, relating to any matter in question in such 
cause or matter as the court or judge shall think right; and the 
court may deal with such documents, when produced, in such 
manner as shall appear just. 

27. Every party to a cause or matter shall be entitled, at any 
time, by notice in writing, to give notice to any other party, in whose 
pleadings or affidavits reference is made to any document, to pro- 
duce such document for the inspection of the party giving such notice, 
or of his attorney, and to permit him or them to take copies thereof; 
and any party not complying with such notice shall not afterwards 
be at liberty to put any such document in evidence on his behalf 
in such cause or matter, unless he shall satisfy the court or a judge 
that such document relates only to his own title, he being a defendant 
to the cause or matter, or that he had some other cause or excuse 
which the court or judge shall deem sufficient for not complying 
with such notice: in which case the court or judge may allow the 
same to be put in evidence on such terms as to costs and otherwise 
as the court or judge shall think fit. 

28. Where inspection of any business books is applied for, 
the court or a judge may, if they or he shall think fit, instead of 
ordering inspection of the original books, order a copy of any 
entries therein to be furnished and verified by the affidavit of some 
person who has examined the copy with the original entries, and 
such affidavit shall state whether or not there are in the original 
book any and what erasures, interlineations, or alterations. Pro- 
vided that notwithstanding that such copy has been supplied, the 



86 The Annals of the American Academy 

court or a judge may order inspection of the book from which the 
copy was made. 

29. The court or a judge may, on the application of any party 
to a cause or matter at any time and whether an affidavit of docu- 
ments shall or shall not have already been ordered or made, make 
an order requiring any other party to state by affidavit whether any 
one or more specific documents, to be specified in the application, is 
or are, or has or have at any time been in his possession or power; 
and, if not then in his possession, when he parted with the same, 
and what has become thereof. Such application shall be made on 
an affidavit stating that in the belief of the deponent the party 
against whom the application is made has, or has at some time had 
in his possession or power the document or documents specified 
in the application, and that they relate to the matters in question 
in the cause or matter, or to some of them. 

30. Either party may call upon the other party to admit any 
document, saving all just exceptions; and in case of refusal or neg- 
lect to admit, after such notice, the costs of proving any such docu- 
ment shall be paid by the party so neglecting or refusing, whatever 
the result of the cause or matter may be, unless at the trial or hear- 
ing the court or a judge shall certify that the refusal to admit was 
reasonable; and no costs of proving any document shall be allowed 
unless such notice be given, except where the omission to give the 
notice is, in the opinion of the taxing officer, a saving of expense. 

31. Any party may, by notice in writing, at any time not 
later than nine days before the day for which notice of trial has been 
given, call on any other party to admit, for the purposes of the 
cause, matter, or issue only, any specific fact or facts mentioned in 
such notice. And in case of refusal or neglect to admit the same 
within six days after service of such notice, or within such further 
time as may be allowed by the court or a judge, the costs of proving 
such fact or facts shall be paid by the party so neglecting or refusing, 
whatever the result of the cause, matter, or issue may be, unless at 
the trial or hearing the court or a judge certify that the refusal to 
admit was reasonable, or unless the court or a judge shall at any 
time otherwise order or direct. Provided that any admission made 
in pursuance of such notice is to be deemed to be made only for the 
purposes of the particular cause, matter, or issue, and not as an 
admission to be used against the party on any other occasion or in 
favor of any person other than the party giving the notice : provided 
also, that the court or a judge may at any time allow any party to 
amend or withdraw any admission so made on such terms as may be 
just. 

32. Any party may at any stage of a cause or matter, where 
admissions of fact have been made, either on the pleadings, or other- 
wise, apply to the court or a judge for such judgment or order as 
upon such admissions he may be entitled to, without waiting for the 
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determination of any other question between the parties; and the 
court or a judge may upon such application make such order, or 
give such judgment, as the court or judge may think just. 

33. The court or a judge may, at any stage of the proceedings 
in a cause or matter, direct any necessary inquiries or accounts to 
be made or taken, notwithstanding that it may appear that there is 
some special or further relief sought for or some special issue to be 
tried, as to which it may be proper that the cause or matter should 
proceed in the ordinary manner. 

34. The court or judge, upon motion and reasonable notice, 
may make all such orders as may be appropriate to enforce answers 
to interrogatories or to effect the inspection or production of docu- 
ments in the possession of either party and containing evidence 
material to the cause of action or defense of his adversary. Any 
party failing or refusing to comply with such an order shall be liable 
to attachment, and shall also be liable, if a plaintiff, to have his 
complaint dismissed, and, if a defendant, to have his answer stricken 
out and be placed in the same situation as if he had failed to answer. 

35. Any testimony taken in an action is admissible in any 
subsequent trial of the action in case of the death or disability of the 
witness subsequent to the taking of such testimony or in case that it 
be shown that the attendance of the witness cannot be compelled 
by subpoena. 

36. A seasonable objection without an exception is sufficient 
to secure a review of any ruling in any court. 

37. A final judgment, dismissing the complaint, either before 
or after a trial, rendered in an action hereafter commenced, does 
not prevent a new action for the same cause of action, unless it 
expressly declares, or it appears by the judgment-roll, that it is 
rendered upon the merits. 

38. Issues of fact shall be submitted to the jury in such manner 
that, so far as practicable, upon a new trial they need not be again 
submitted to the jury, and to that end the court, in its discretion, 
may direct the jury to make special findings upon particular ques- 
tions of fact. In granting a new trial, the court may order that any 
finding of the jury on any particular question shall be taken as final 
and conclusive. 

39. A judgment may be rendered in favor of any party or 
parties, and against any party or parties at any stage of an action 
or appeal if warranted by the pleadings or the admissions of a party 
or parties; and a judgment may be rendered as to a part of a cause 
of action and the action proceed as to the remaining issues, as 
justice may require. 

40. An appeal as of right to the appellate division shall lie 
from an interlocutory or a final judgment also from the order entered 
upon the general motion. Such appeal shall bring up for review 
all questions of fact and law. An appeal from any interlocutory 
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order of the Supreme Court may be allowed by the appellate 
division. 

41. The trial judge is authorized upon a motion for a new 
trial to direct such a judgment, notwithstanding the verdict, as 
should have been entered in the action at the time of the trial. 

42. A judgment or order shall not be reversed or modified and 
a new trial shall not be granted on the ground of error in a ruling 
of the trial court unless it shall appear to the Appellate Court upon 
the whole case that, but for such error, there might have been a 
different result upon the trial. 

43. Upon appeal, or on application for a new trial, the court 
in which the appeal or application shall be pending may, in its dis- 
cretion, take additional evidence by affidavit or deposition, or by 
reference; provided it is done to supply proof of some omitted matter 
capable of being established by record or other incontrovertible 
evidence, defective certification, or the proper foundation for evi- 
dence which can, in fact, without involving some question for a jury, 
be shown to be competent. 

44. The appeal shall be deemed to remove to the Appellate 
Court the entire proceedings in the court below, including the 
stenographer's minutes and all orders, documents and other pro- 
ceedings had, taken or filed therein, but the rules or the court by 
order, may provide for the elimination of all unnecessary matter on 
the' settlement of the appeal record. 

45. A court or a judge is not authorized to extend the time 
fixed by law within which to commence an action; or to take an 
appeal; or to apply to continue an action, where a party thereto has 
died, or has incurred a disability; or the time fixed by the court 
within which a supplemental complaint shall be made in order to 
continue an action; or an action is to abate unless it is continued 
by the proper parties. A court or a judge may not allow any of 
those acts to be done after the expiration of the time fixed by law 
or by the order as the case may be for doing it; except where a party 
entitled to appeal from a judgment or order or to move to set aside 
a judgment for error in fact, dies before the expiration of the time 
within which the appeal may be taken or the motion made, the 
court may allow the appeal to be taken or the motion to be made by 
the heir, devisee or personal representative of the decedent at any 
time within four months after his death. 

46. No right, obligation or liability shall fail or be impaired 
by reason of the passage of this act, or the adoption or passage of 
any rule, statute, amendment or a statute or repeal thereunder, or 
the failure to make necessary changes in any statute or rule to con- 
form thereto, or the commission of any clerical error in connection 
therewith unless it shall clearly appear that a change was intended. 

47. This act and the rules adopted thereunder shall not super- 
sede the procedure in any court, regulated by any other statute or 
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rules adopted thereunder, but such statute and rules shall continue 
to govern the practice in such court; and when the practice in the 
Code of Civil Procedure or the General Rules of Practice has been 
incorporated in any such statute or rules by reference, the provisions 
shall be deemed in force for the purposes of such reference notwith- 
standing their repeal by this act ; but where the procedure in any court 
or in any action or proceeding is not otherwise specially regulated 
it shall be governed by the provisions of this act and the rules 
adopted in compliance therewith so far as applicable. 

48. So far as necessary for the preservation of the rights of 
the parties the practice in any action or proceeding heretofore com- 
menced shall be conducted in accordance with the practice existing 
on the day before this act shall take effect. So far as practicable, 
all subsequent proceedings in such action or special proceeding shall 
be in conformity with the provisions of this act. 

49. The omission to make necessary changes in the language 
of any statute or rule or any clerical error made in connection with 
the preparation of the new practice shall not cause any action or 
proceeding to fail or be impaired, but such statute or rule shall be 
construed to carry out the true intent and purpose of this act. 

50. Statutes and amendments of statutes enacted as a part 
of the plan for the simplification of the civil practice, shall apply 
to all the civil courts of the state, and to all actions and civil pro- 
ceedings other than those regulating the procedure in particular 
courts, so far as applicable, unless the contrary clearly appears from 
the context or the subject-matter specially regulated for any court, 
action or proceeding. 

51. A reference in any statute, other than a statute regulating 
the procedure of any court, to the Code of Civil Procedure or to 
the General Rules of Practice shall be deemed to be a reference to 
the appropriate provision enacted or adopted, whether revised or 
not, as a part of the plan for the simplification of the civil practice, 
and where the practice in the Code of Civil Procedure or the General 
Rules of Practice has been incorporated heretofore in any such 
statute by reference, the reference shall be construed to refer to the 
new practice on that subject. 

52. This act shall not affect the title or tenure to any office 
or employment or the salary or emoluments thereof, but the same 
shall continue as heretofore until modified or abolished. 

53. A provision of an existing statute enacted as a part of the 
plan for the simplification of the civil practice shall be construed as 
having been enacted as of the time when it originally became a law 
and in case of subsequent amendment as of the date of the enact- 
ment of the amendment. 

54. This act and all acts passed in connection with or in fur- 
therance hereof shall be deemed and taken to be parts of the plan 
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for the simplification of the civil practice and shall be liberally con- 
strued. 

55. Chapter 488 of the laws of 1876 and chapter 178 of the 
laws of 1880 and all statutes amendatory thereof and supplementary 
thereto, together constituting the Code of Civil Procedure, are 
hereby repealed. 

56. This act shall take effect on the first day of September, 
1918. 
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A Bibliography of Procedural Reform, Including 

Organization of Courts 39 

By Roscoe Pound 40 

Adams, e. l. Some Features of Civil Procedure in England: 31 

Proc. N. Y. St. Bar Assn. (1908) 61. 
Alger, george w. Stopping Point in Litigation: 79 Central Law 
Journ. 333. 
Swift and Cheap Justice: The World's Work, Oct., Nov., Dec. 
1913, Jan. and Feb. 1914. (The first article of the series deals 
with Organization of Courts.) 
The Old Law and the New Order (1914), Chap. 3, "Treadmill 
Justice." 
Allen, s. h. Civil Procedure in Kansas: 35 Rep. Amer. Bar Assn. 
(1912) 861. 
Revised Code of Procedure in Kansas: Proc. Mo. St. Bar Assn. 

(1909) 189. 
The Kansas Revised Code of Civil Procedure: 21 Green Bag 266. 
Ambler, benjamin m. A National Commission on Judicial Ad- 
ministration: The Bar (Journ. of W. Va. B. A.), Dec. 1914. 
American bar association bills. Hearings before the Com- 
mittee on the Judiciary, House of Representatives: Serial 8, 
pts. 1 (Dec. 17, 1913) and 2 (Feb. 27, 1914). 

"Reprinted by permission from Illinois Law Review, Volume Eleven, Num- 
ber Seven, Copyright 1917, Northwestern University Press. 

" This bibliography was prepared in two parts (one dealing with reform 
of procedure and the other with organization of courts) for the special section 
of the California Bar Association appointed to investigate and report upon the 
advisability of having matters of procedure and practice governed by rules of 
court rather than by legislative enactment. The former part was printed in the 
report of the section presented to the Association at its meeting in August, 1916, 
and both parts were printed in the Recorder of San Francisco. The two parts 
have now been merged in a new bibliography and the whole has been brought down 
to date. The compiler acknowledges his indebtedness to Professor Herbert 
Harley of Northwestern University for a number of suggestions in connection 
with this bibliography. 

*> Dean of Harvard University School of Law. 
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Report of Special Committee to Prevent Delay and Unneces- 
sary Cost in Litigation: Rep. American Bar Assn., XXXIV, 
578,589-595 (1909). 

Committee on Uniform Judicial Procedure: Report 1914, 39 
Rep. Amer. Bar Assn. (1914) 571. 

Special Committee to Consider and Report whether the Present 
Delay and Uncertainty in Judicial Administration can be Less- 
ened and, if so, by what Means: Report [n. d.]. 

Special Committee to Suggest Remedies and Formulate Pro- 
posed Laws to Prevent Delay and Unnecessary Cost in Litiga- 
tion: 34 Rep. Amer. Bar Assn. (1909) 578; 35 Rep. Amer. Bar 
Assn. (1910) 614, 635. 

Simplification of Judicial Procedure in Federal Courts, Report 
of the Committee of the Judiciary to Accompany S. 4551 printed 
January 2, 1917. 

United States; House of Representatives, Sixty-fourth Congress, 
First Session, Hearings Before the Committee on the Judiciary 
on H. R. 14974 to Amend the Code of the District of Columbia. 
Washington, Government Printing Office, 1916. 
American judicature society. Bulletin No. 1 : Suggested Causes 
for Dissatisfaction with the Administration of Justice in Met- 
ropolitan Districts, 1914. 

Bulletin IV-A: Second Draft of so much of the Metropolitan 
Court Act as Relates to the Selection and Retirement of 
Judges. 

Bulletin IV-B: Second Draft of a Model Act to Establish a 
Court for Metropolitan Districts, 1916. 

Bulletin VI: Organization of Courts; Methods of Selecting and 
Retiring Judges: Local Courts of Limited Jurisdiction, 1914. 

Bulletin VII: First Draft of a State-Wide Judicature Act, 1914. 

Bulletin VIII: Informal Procedure. The Branch Court of Con- 
ciliation of the Municipal Court of Cleveland, by Judge Man- 
uel Levine. Introduction by John H. Wigmore. The Small 
Claims Branch of the Municipal Court of Chicago, by Herbert 
Harley. 

Bulletin IX: A Modern Unified Court, a Plea for Its Establish- 
ment in Massachusetts, 1915. 

Bulletin X: The Selection, Tenure, and Retirement of Judges, 
1915. 

Bulletin XI: English Courts and Procedure, by Prof. William 
E. Higgins. 

Bulletin XII: Commercial Arbitration in England, by Samuel 

Rosenbaum. (Appendix contains Arbitration Rules of the 

Arbitration Bureau of the Chicago Association of Credit Men.) 

Amidon, c. f. The Refuge of the Criminal: Outlook, July 1906. 

New Federal Equity Rules: West Publ. Co.'s Docket, Feb. 1913, 
No. 37, p. 891. 
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The Quest for Error and the Doing of Justice: 40 Amer. L. 

Rev. 681. 
Amram, d. w. Canadian Sidelights on Prospective Changes in 

Pennsylvania Procedure: 62 Univ. Pa. Law Rev. (Feb. 1914) 

269. 
Association of the bar of the city of new york: Report of 

Committee of Fifteen on Proposals to be laid before the Con- 
stitutional Convention, March 13, 1915. 
Baldwin, s. e. How Civil Procedure was Simplified in Connec- 
ticut: 35 N. Y. St. Bar Assn. (1912) 167, 829. 
Baldwin, wm. h. The Court of Domestic Relations of Chicago: 

3 Jour. Am. Inst. Crim. L. and Criminol. 400 (1912). 
Ball, d. h. Practice and Procedure in Michigan: 35 N. Y. St. 

Bar Assn. (1912) 897. 
Bates, henry m. Popular Discontent with the Law and Some 

Remedies Therefor: Mich. St. B. A. Rep. (1913) 99. 
Law Schools and Reform in Procedure: 111. St. Bar Assn. (1914) 

399. 
Bausmann, Frederick. Reflections Upon the Causes of Crime in 

the United States : 38 Amer. Law Rev. 542. 
Are Our Laws Responsible for the Increase of Violent Crime?: 

33 Rep. Am. Bar Assn. 489. 
Biggs, a. w. Unrest as to the Administration of Law: Proc. Tex. 

St. Bar Assn. (1912) p. 177; Mo. St. Bar Assn. (1912) p. 92. 
Blatt, wm. m. Systematic Law Reform: 20 Case and Comment 

600. 
Boston, chas. a. Some Practical Remedies for Existing Defects 

in the Administration of Justice: 61 U. of P. Law Rev. 1. 
Boston, chas. a. and abbott, evebett v. The Judiciary and the 

Administration of the Law: 45 Am. Law Rev. (1911) 481, 587. 
Breckenridge, r. w. Defects in the Administration of Law : Ad- 
dress before St. Paul College of Law, St. Paul, Minn., June 16, 

1910. 
Brief on behalf of American bar association. Submitted to 

Judiciary Committee of each House [n. d.] as to Bills for Re- 
form of Federal Procedure. 
Brown, e. r. Some Faults of Legal Administration: 31 N. Y. St. 

Bar Assn. (1908) 136. 
Bruce, a. a. The Office of the Appellate Judge: 1 Quart. Journ. 

of Univ. of N. D. (1910) p. 3. 
Bryan, george. The High Cost of Appeals: 28 Va. St. Bar Assn. 

(1915) 283. 
Bryan, p. t. Judicial Administration and Legal Procedure: Mo. 

St. Bar. Assn. (1911) 19. 
Bullitt, j. f. Synopsis of Pleading and Practice in Virginia: 35 

N. Y. St. Bar Assn. (1912) 1027. 



Simplification of Machineky of Justice 93 

Bubdick, w. l. Failure of Remedial Justice: 19 Yale L. Journ. 
(1910) 409. 

Cartwright, j. h. Present but Taking No Part: 10 111. Law 
Rev. 537. 

Chicago bar association. Communication from President Ed- 
gar B. Tolman to its Members Relative to Reform of Pro- 
cedure Through Rules of Court [n. d.]. 
Conference Bill and Gilbert Bill: Discussed by Mr. Gilbert and 

Mr. Tolman, Apr. 1911. 
Report of Committee on Amendment of the Law and Report of 
Judiciary Committee: Report, 1907. 

Clark, Walter. Reform in Law and Legal Procedure: Address 
before N. C. Bar Assn. 1914. 

Cleveland bar association. Report of Committee on Judiciary 
and Legal Reform, Mar. 30, 1914. 

Coleman, chas. t. Trial by Jury: Ark. St. B. A. (1914) 53. 

Colobado bab association. Report of Committee on Law Re- 
form: Colo. St. Bar Assn. (1912) p. 235; (1913) p. 325. 

Courts. Teisen, Axel, Courts and Practice in Denmark, Norway 
and Sweden (p. 523); Ringrose, H., The Courts of Great 
Britain (p. 529); Peterson, F. H., The Courts of Germany (p. 
534); Penfield, W. S., The Courts of the Republic of Panama 
(p. 540); Palmer, T. W., Spanish Courts (p. 547); Wheless, J., 
The Central American Court of Justice (p. 551); Bonnet, C, 
The Supreme Court of France (p. 558): 21 Case and Com- 
ment, 523-564 (1914). 

Crawford, w. w. Practice and Procedure in Kentucky: 35 N. Y. 
State Bar Assn. (1912) 872. 

Cutting, c. s. Practice and Procedure in Illinois: 35 N. Y. St. 
Bar Assn. (1912) 850. 

Denison, j. h. Civil Procedure: Colo. Bar Assn. (1912) p. 177. 
Simplification of Procedure in Civil Causes: 35 N. Y. St. Bar 
Assn. (1912) 822. 

Denslow, van buren. The Relation of Organization of Courts 
to Law Reform: 111. St. Bar Assn. (1885) 52. 

England. Sixth Report of the Royal Commissioners on the Civil 
Service, 1915 (deals with the organization of clerks and ad- 
ministrative officers — of no great importance for the United 
States) . 

Eastman, s. c. Practice and Procedure in New Hampshire: 35 
N. Y. St. Bar Assn. (1912) 932. 

Fellows, baymond. Practice and Procedure in Maine: 35 N. Y. 
St. Bar Assn. (1912) 880. 

Fobeman, gbant. Law's Delay: 13 Mich. Law Rev. 100. 

Follett, e. b. Proposed Reforms of Our Legal Procedure: 61 
Ohio Law Bull. 1. 
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Gilbert, h. t. Administration of Justice in Illinois: 111. St. Bar 

Assn. (1909) 309, 328. 
Gilbertson, h. s. Short Ballot and an Efficient Judiciary: 19 Case 

and Comment, 332 (1912). 
Gray, r. s. The Conduct of Trials in Courts; Some Radical 
Suggestions for Reform: San Francisco Recorder, July 28, 
1913. 
Greene, j. e. Epitome of the Laws and Rules Regulating Pro- 
cedure in Courts of the State of North Dakota, With Some 
Comments Thereon: 35 N. Y. St. Bar Assn. (1912) 954. 
Grossman, e. m. Some Reasons for the Growing Disrespect for 

the Law: Proc. Mo. Bar Assn. (1910) 134. 
Gustin, J. d. Court Organization: 78 Cent. L. J. 200. 
Hale, William bayard. The Municipal Court of Chicago : World's 

Work, March 1910. 
Hall, h. c. Efficiency in Courts of Justice: Colo. St. Bar Assn. 

(1912) 107. 
Hall, james parker. The Selection, Tenure and Retirement of 
Judges: (Address before Ohio St. Bar Assn. 1915), 61 Ohio 
Law Bull. 29; Bulletin X, American Judicature Society. 
Harley, Herbert. Circular Letter Concerning the Administration 
of Justice, 1912. 
The Courts of Ontario: 111. St. Bar Assn. (1913) 307. 
Ontario Courts and Procedure: 12 Mich. L. Rev. 339, 447. 
Court Organization for a Metropolitan District: 9 Am. Pol. Sc. 

Rev. (1915) 507. 
The Scientific Attitude Toward Reform in Procedure: 75 Cen- 
tral Law Joucn. 147. 
The Model Municipal Court: 3 Nat. Mun. Rev. 57. 
Organizing the Law Courts for Efficiency: The Survey, vol. 

XXXII, No. 18, p. 458. 
A Unified State Court System: 7 Neb. St. Bar Assn. (1914) 108. 
A Model Act to Establish a Court for Metropolitan Districts: 

25 Yale L. Journ. 443. 
Revised Civil Procedure in New York: 11 111. Law Rev. 37. 
Modern Experiment in Judicial Administration : The Municipal 

Court of Chicago: Louisiana St. Bar Assn. (1915). 
Justice and Inferior Courts: 22 Case and Comment 3 (in the 
same number of Case and Comment, Justice and Inferior 
Courts and related subjects are discussed by William G. Cady, 
Charlton Edholm, Edmund C. Faulkner, Edgar K. Pennington, 
S. F. Davis, William D. Totten). 
Taking Judges Out of Politics: An. Am. Acad. Pol. and Soc. Sc, 

March 1916. 
A Lawyer's Trust: Neb. Legal News, Jan. 2, 1915. 
Present Data of Judicial Organization: Address before Oregon 
State Bar Assn. 1915 (not yet published). 
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Business Management for City Courts; A New Municipal Pro- 
gramme. (In press.) 
Organization of the Bar: The Annals, March 1914. 
The Municipal Court Idea: The American Leader, Sept. 25, 

1913, p. 330. 
The County Judiciary; A Model County Court: Proceedings of 
the First Conference for Better County Government in New 
York State. (1914.) 
Present Tendencies in Judicial Reform: 9 Am. Pol. Sc. Rev., 
(1915) 529. 
Harriman, edward a. Efficiency in the Administration of Jus- 
tice: Address before Connecticut State Bar Assn. 1915. 
Hart, w. o. Comparison of the Constitutions of 1898 and 1913 
and other articles relating to former constitutions and the Su- 
preme Court and other courts of Louisiana: Printed by the 
Author for Private Distribution, 1914. 
Hartshorne, c. h. Courts and Procedure in England and in New 
Jersey: Newark: Soney & Sage, 1905, chaps. 7-16. 
The Practice Act (1912): 35 N. J. Law Journ. (1912) 269, 
The New Jersey Practice Act of 1912: 3 Va. Law Rev. 18 (1915). 
Haynes, h. n. Statutory Changes: Colo. St. Bar Assn. (1913) 137. 
Helm, lynn. Practice and Procedure in California: 35 N. Y. St. 
Bar Assn. (1912) 818. 
Reform of Legal Procedure: 44 Amer. Law Rev. 69. 
Tendencies of Modern Legislation: Cal. Bar Assn. (1910) 4. 
Higby, harry. Recent Changes in the Law: 111. St. Bar Assn. 

(1913) 276, 287. 
Higgins, w. e. Procedural Reform and the Bar: 111. St. Bar Assn. 
(1913) 291. 
English Courts and Procedure: American Judicature Society, 
Bulletin XL 
Hodge, j. a. Letter on Case of Continental Securities Co. v. 
August Belmont & Interborough Rapid Transit Co.; Brief 
Mar. 4, 1912, signed by S. M. Yeaman, sent to Law Reform 
Committee, Assn. Bar City of N. Y., Mar. 9, 1912. 
Hood, t. h. Colorado New Practice and Procedure Act "Un- 
shackling the Courts"; Colo. St. Bar Assn. (1913) 283. 
Hook, w. c. The Struggle for the Simplification of Legal Pro- 
cedure: 38 Amer. Bar Assn. (1913) 436. 
Hudson, manley o. The Proposed Regulation of Missouri Pro- 
cedure by Rules of Court: Univ. of Missouri Bulletin, vol. 
17, No. 31. 
Illinois conference. On the Reform of the Law of Procedure 
and Practice, 1911: Bill for act to amend act entitled "An 
Act in Relation to Practice and Procedure in Courts of Rec- 
ord," approved June 3, 1907, in force July 1, 1907, and all 
acts amendatory thereof, revision of Feb. 7, 1911, and revision 
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of Feb. 15, 1911. [President of Conference E. B. Tolman, 
Chicago.] 
Illinois state bar association. Report of Committee on Judi- 
cial Administration: 111. St. Bar Assn. (1909), 95; (1911) 13. 
Report of Committee on Law Reform: 111. St. Bar Assn. (1910) 
136; (1912) 271; (1913) 81; (1914) 24. 
Illinois, supreme court of. A Statistical Review of the Work 
of the Supreme Court of the State of Illinois for ten years; 
July 1, 1900, to June 30, 1910. Compiled under Direction of 
the Court, Springfield, 1912. 
Jessup, henry w. Legal Efficiency : 4 Bench & Bar (n. s.) 55. 
Report of Committee of Seven, Phi Delta Phi Club, N. Y. 1915. 
Organization and Procedure of the Courts. Read to Academy 
of Political Science, N. Y., Nov. 19, 1914; published in Part I 
of Papers of State Constitutional Convention, sub Papers on 
Special Topics. 
Johnson, j. m. Reform of Legal Procedure: Mo. St. Bar Assn. 

(1911) 92. 
Kales, a. m. The English Judicature Acts: 111. St. Bar Assn. 
(1913) 325. 
A Comparative Study of the English and the Cook County Judi- 
cial Establishments: 4 111. Law Rev. 303. 
A Proposed Judicature Act for Cook County, Illinois : 5 III. Law 

Rev. 265, 336. 
Judicial Reorganization: 7 111. Law Rev. 119. 
Reorganization of the Circuit and Superior Courts of Cook 

County: 7 111. Law Rev. 291, 218. 
Proposed Amendments to the Municipal Court Act Relating to 

the Selection and Retirement of Judges. Chicago [n. d.]. 
Methods of Selecting and Retiring Judges in a Metropolitan 
District: The Annals, March 1914. 
Kansas. Small Debtors' Court: Bulletin VIII, American Judica- 
ture Society. 
Keasbey, e. q. Judicial Procedure of New Jersey: 35 N. Y. St. 
Bar Assn. (1912) 934. 
New Jersey Procedure — The Old and The New: 35 N. J. Law 
Journ. (1912) 170. 
Keedy, edwin r. Criminal Procedure in Scotland: Bulletin XI, 

Am. Inst, of Criminal Law and Criminol. 
Keedy, edwin r., and Lawson, john d. Criminal Procedure in 
England: Bulletin IV, Am. Inst, of Crim. Law and Criminol. 
Kellogg, f. b. The Law's Delay: West Pub. Co.'s Docket, Sept. 

1909, No. 6, p. 126. 
Kentucky state bar association. Report of the Law Reform 
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Report of Committee of Judiciary and Law Reform: Proc. 1911, 
p. 132. 
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97. 

McElreath, Walter. Justice Courts: Ga. St. B. A. (1910) 152. 
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